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Fi |l ed:

derk
Justice W WIIliam Leaphart delivered the Opinion of the Court.

The Toavses filed suit against Sayre, Sipes and the Sundseths

to enforce restrictive covenants prohibiting nobile honmes within a

subdi vision. Each party filed a notion for sunmary judgnent. The

District Court found that the covenants in question were amnbi guous

and granted sunmary judgnent to the owners of the nobile hones in

guestion. The Toavses appeal fromthat judgnent. W affirmas to
Sayre/ Si pes and reverse as to the Sundset hs.

BACKGROUND
The Toavses own property within a subdivision in Yell owstone
County, Montana. All lots within the subdivision are subject to

certain covenants whi ch becane effective on August 12, 1977. A
of the parties to this litigation, plaintiffs and defendants ali ke,
purchased property within the exterior boundaries of the
subdi vi sion and their respective properties are subject to the
restrictive covenants.

Sayre and Si pes purchased their tract in 1977; the Toavses
purchased their tracts in 1993 and 1994. Sundseths purchased their
tract in 1994. Sayre/Sipes built their main residence in 1977.
That residence is not in question. Sayre/Sipes placed a
manuf act ured guest house on the tract in Cctober 1993. Donna
Sipes' elderly nother lives in the guest house. The Toavses seek
to have that guest house renmpved fromthe property.

The Sundset hs al so purchased a manufactured honme which they
pl aced on their property. That hone is also at issue. Both of the
homes in question were purchased from nobil e hone deal ers and were
transported to the property where they were pernmanently connected
to and placed upon a foundation. Both hones had wheels and axl es
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when purchased. The wheels and axles were renoved when the hones
were attached to their respective foundations.
STANDARD OF REVI EW
This Court reviews a district court's summary judgnent rulings
de novo. Estate of Strever v. Cine (Mnt. 1996), 924 P.2d 666,
669, 53 St.Rep. 576, 578. This Court "will apply the sane
evaluation as the district court based on Rule 56, MR Cv.P."
Bruner v. Yell owstone County (1995), 272 Mont. 261, 264, 900 P.2d
901, 903.
DI SCUSSI ON
The Rules for Interpreting Restrictive Covenants
In interpreting restrictive covenants, we apply the sane rul es
as apply to interpreting contracts. Gosnay v. Big Sky Owers Ass'n
(1983), 205 Mont. 221, 227, 666 P.2d 1247, 1250. W read al
covenants as a whole to ascertain their neaning. Gosnay, 666 P.2d
at 1250. Where the | anguage of the covenant is clear and explicit,
t hat | anguage will govern our interpretation of the covenants as a
whol e. The | anguage of the covenant is to be understood in its
ordi nary and popul ar sense. Section 28-3-501, MCA. Restrictive
covenants are to be strictly construed and anbiguities in a
covenant are to be construed to allow free use of the property.
Town & Country Estates Ass'n v. Slater (1987), 227 Mont. 489, 492,
740 P.2d 668, 670-71 (quoting State v. District Court (1980), 187
Mont. 126, 130, 609 P.2d 245, 248). However, the free use of the
property must be bal anced agai nst the rights of the other
purchasers in the subdivision
The District Court Ruling
As applicable to this case, Paragraph 5 of the Declaration of

Restrictions and Conditions provides as foll ows:

No tent, trailer or other tenporary shelter [m ssing
words] for dwelling purposes nor shall any basenent or
garage be so used unless and until there is a conpleted

private single famly dwelling used in connection
therewth. The work of constructing the dwelling and

| andscapi ng shall be prosecuted diligently fromthe
comencenent thereof until conpletion. No nobile hones
or tenmporary dwellings may be used as the sole dwelling

on any tract after July 1, 1977. [Enphasis added.]

The District Court held that, due to the absence of critical
words, the first sentence was anbi guous. As to the |ast sentence,
it held: "In reading the covenants as a whole, it is unclear
whet her that sentence restricts only nobile honmes that are
tenporary dwellings or all nobile hones, including those placed on
cenent bl ocks, permanently hooked up to utilities and sanitary
facilities, and exhibiting the proper siding." In light of this
anbiguity, the court felt constrained to interpret the covenant in
favor of free use of the property. Accordingly, it granted sunmary
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judgnment in favor of Sayre/ Sipes and the Sundseths. W address the
I ssues separately as they pertain to the two hones in question.
The Sundset hs' Hone
The Sundseth honme was originally |located at Big Sky Mbile
Hones where wheels were nounted to attached axles. It was then
attached to a hitch and towed to the Sundseths' property where the
wheel s and axles were renoved. The hone was then fitted with
masonite siding and asphalt shingles and attached to utilities.
The Sundseths' 1995 Assessnent Notice indicates that the hone is
t axed as personal property.
The District Court held that the first sentence of Paragraph
5 of the covenants is anbi guous due to the absence of essenti al
words. The court further held that the | ast sentence of the
provi sion is anbi guous since it is unclear whether that sentence
"restricts only nobile hones that are tenporary dwellings or all
nmobi | e honmes, including those placed on cenent bl ocks, permanently
hooked up to utilities and sanitary facilities, and exhibiting the
proper siding." W determne that the court's determ nation of
anbiguity is based upon a distinction without a difference in |ight
of our decision in Newman v. Wttner (Mnt. 1996), 917 P.2d 926, 53
St. Rep. 516. Newnman involved a covenant which read as foll ows:
4. Trailers, Mbile Hones, Basenent Hones and Tenporary
Structures. No structure of a tenporary character,
including but not limted to trailers, nobile hones,
basenents, tents, shacks, garages, barns or other out-
bil dings [sic] shall be used upon any |lot or portion
thereof at any tinme as a pernmanent residence.

Newman, 917 P.2d at 929. In Newran, the Wttners argued that the
above covenant prohibited structures of a "tenporary" nature, not
per manent nobile hones and, alternatively, that their honme was not
a nobi |l e hone.
Initially, we held that the covenant was not anbi guous; t hat
it expressly prohibited use of nobile honmes as pernmanent
resi dences. Newman, 917 P.2d at 929. As to whether their hone was
a "nmobile hone,” we held that it was, despite the fact that
Wttners' nobile honme was bolted to a concrete pad with skirting.
In light of its dinensions, transportability and its DW
designation as a trailer and tax assessnent designation as personal
property, the hone fit within nunmerous statutory definitions of
"nobile honme.” Newran, 917 P.2d at 930. Additionally, the hone
fit wwthin our case law definition of a nobile hone, citing, inter
alia, Timerman v. Gabriel (1970), 155 Mont. 294, 470 P.2d 528, in
which we held that the fact that a trailer was placed on a
foundation and connected to utilities did not transformit to a
per manent residence within the neaning of a prohibitive covenant;
that the nature of the construction of the hone was determ native.
Newman, 917 P.2d at 931.
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Here, the | ast sentence of the covenant in question provides
that "[n]o nobile honmes or tenporary dwellings may be used as the
sole dwelling on any tract after July 1, 1977." This covenant,
i ke the covenant in Newman, does not lend itself to a distinction
bet ween nobil e hones which are used as tenporary dwellings as
opposed to nobile hones which are set on cenent bl ocks with siding
and used as permanent honmes. Rather, given the broad definition of
nmobi | e home in Newran, the covenant unanbi guously prohibits al
nobi | e homes as pernmanent residences. Accordingly, we reverse the
District Court judgnent as to Sundseths and remand for entry of
judgnment in favor of the Toavses with regard to the Sundseths’
property.

The Sayre/ Si pes Hone
We hel d above that the | ast sentence of Paragraph 5 of the
covenant is not anbiguous; that it clearly proscribes nobile hones
and thus the Toavses' notion for summary judgnent nust be granted
as agai nst Sundseths. However, the Sayre/ Sipes guest hone is
another matter. Even though the [ ast sentence clearly says "[n]o
nmobile homes . . . may be used,"” the covenant, when read as a
whol e, contains two caveats which inure to the benefit of
Sayr e/ Si pes.
First of all, the initial sentence of Paragraph 5 of the
covenant states:

No tent, trailer or other tenporary shelter [m ssing
words] for dwelling purposes nor shall any basenent or
garage be so used unless and until there is a conpleted

private single famly dwelling used in connection
t herew t h.

The District Court was correct in concluding that this opening
sentence, from which words were obviously omtted, is anbi guous.
Despite any anbiguities, it is clear that the author was attenpting
to draft sone sort of prohibition on use of tenporary dwellings.
VWhat ever may have been intended by the prohibition, it is readily
apparent that it would not apply if the dwelling were used in
conjunction with a conpleted single famly dwelling.

In light of the qualifying | anguage, it is apparent that a
trailer or nobile home is allowed after a single famly dwelling
has been built on the property.

Sayre/ Si pes' position is further buttressed by the | ast
sentence of Paragraph 5 of the covenant which states: "No nobile
honmes or tenporary dwellings nay be used as the sole dwelling on
any tract after July 1, 1977." The District Court concl uded that

this sentence was anbi guous as to whether it restricted use of
nobi |l e honmes as tenporary dwellings or restricted use of all nobile
homes, including those placed on cenent bl ocks with proper siding.
That anbiguity, however, is immaterial to the Sayre/ Sipes
situation. Again, the sentence in question contains qualifying
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| anguage: "No nobile honmes or tenporary dwellings may be used as
the sole dwelling on any tract after July 1, 1977." The sentence
clearly contenplates that a nobile hone is permssible so |ong as
It is used in addition to a main residence. Sayre/Sipes were not
using the nobile hone as the "sole dwelling.” Rather it was being

used as a guest house in conjunction with their main residence.
Accordingly, although we affirmthe District Court's granting of

summary judgenent for Sayre/ Sipes, we do so, not because of

anbi guity, but because Sayre/ Si pesp guest hone falls within the

perm ssive inplication of the |ast sentence of Paragraph 5 of the
restrictive covenants.
Affirmed as to Sayre/ Sipes and reversed as to the Sundseths.

/'Sl W WLLI AM LEAPHART

VW& concur:

ISl J. A TURNACE
/'S JI M REGNI ER
/'Sl JAMES C. NELSON
/'Sl TERRY N. TRI EVEI LER
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