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Fi |l ed:

G erk
Chief Justice J. A Turnage delivered the Opinion of the Court.

Cl eve Loney appeals fromthe July 26, 1996, opinion and order
of the Fourth Judicial District Court, Mssoula County, granting
Harol d Van Dye's notion for sunmary judgnent and denyi ng Loney's

notion for summary judgnment. We affirm
We restate the follow ng issues raised by Loney on appeal:
1. Did the District Court err when it determ ned that 27-
2-206, MCA, barred Loney's nul practice clainf
2. Did the District Court err when it granted sunmary
judgnent based on res judicata?
3. Did the District Court err when it ruled that the only
all egation of malpractice raised in the pleadings was Dye's failure
to file a declaration of honestead?
4. Did damages result fromDye's failure to file a
decl arati on of honestead?
BACKGROUND

This case arises fromDye's | egal representation of Loney in
bankruptcy proceedings. Additional facts are contained in Loney v.

M | odragovich, Dale & Dye, P.C. (1995), 273 Mont. 506, 905 P.2d

158.

Loney filed a conplaint on May 6, 1993, alleging that Dye was
negl i gent and breached his inplied contract wwth Loney by failing
to file a declaration of honmestead in Loney's bankruptcy. In an

anended answer, Dye asserted nunerous affirmative defenses,
including statute of Iimtations and res judicata. Dye noved for
summary judgnent, arguing that Loney's claimwas barred by res
judicata. The District Court denied the notion because it
determ ned that there was a genuine issue of material fact
regar di ng when Loney shoul d have known of the facts giving rise to
his | egal nmal practice claim

Subsequent|ly Loney's deposition was taken. Dye |earned when

Loney di scovered Dye's failure to file the declaration of
honmestead. Dye filed a second notion for summary judgnment, again

arguing res judicata and al so arguing that Loney's claimwas barred
by the statute of limtations for |egal nalpractice contained at
27-2-206, MCA. Loney also noved for summary judgnent.

The District Court granted Dye's notion for sunmary judgnent
on the issues of res judicata and statute of limtations, and
deni ed Loney's notion for summary judgnent. |t concluded that

Loney al |l eged additional clains of mal practice not properly raised
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in the pleadings. Loney appeals.
DI SCUSSI ON
Did the District Court err when it determ ned that 27-2- 206,
MCA, barred Loney's nal practice clainf

We review sunmary judgnent orders de novo. Spai n- Morrow
Ranch, Inc. v. West (1994), 264 Mont. 441, 444, 872 P.2d 330, 331.
Summary judgnment is proper only when no genui ne issue of materi al
fact exists and the noving party is entitled to a judgnent as a
matter of law. FRule 56(c), MR Gv.P. Spain-Mrrow Ranch, 872
P.2d at 331-32.
Section 27-2-206, MCA, provides:

Actions for legal mal practice. An action against an
attorney licensed to practice lawin Mntana or a
par al egal assistant or a legal intern enployed by an
attorney based on the personps alleged professional
negligent act or for error or omssion in the personps
practice nmust be commenced within 3 years after the
plaintiff discovers or through the use of reasonable
di I i gence shoul d have di scovered the act, error, or
om ssion, whichever occurs |ast, but in no case nmay the
action be comenced after 10 years fromthe date of the
act, error, or om SSion.

It is the know edge of facts, rather than the discovery of
| egal theories, that is the test for tolling the statute of
limtations in a | egal mal practice action. Burgett v. Flaherty
(1983), 204 Mont. 169, 173, 663 P.2d 332, 334.
The testinony from Loney's deposition establishes that on
March 6, 1990, he discovered Dye's failure to file the declaration
of honmestead. The applicable statute of |imtations, 27-2- 206,
MCA, began running and expired three years |ater. Because Loney
did not file his conplaint alleging | egal mal practice until May 6,
1993, nore than three years after he discovered Dye's failure to
file the declaration of honestead, his claimis barred by 27- 2-
206, MCA.
We hold that the District Court did not err when it determ ned
t hat 27-2-206, MCA, barred Loney's nal practice claim Because we
so hold, we decline to address the remaining i ssues raised on
appeal. The District Court's order granting Dye's notion for
summary judgnent is affirned.
/'Sl J. A TURNACE

W concur:
/S WLLIAME. HUNT, SR

/'Sl JAVES C. NELSON
'S/ TERRY N. TRI EVEIl LER
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/'Sl W WLLI AM LEAPHART
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