96-344

No. 96-344
IN THE SUPREME COURT OF THE STATE OF MONTANA

1997

DANI EL ORQOZCO,
Plaintiff and Appell ant,
V.
RI CK DAY, Director off the Departnent of
Corrections and Hunan Services, MKE
MAHONEY, Section Warden, MYRON BEESON,
Secti on Warden, CANDYCE NEUBAUER,

Cl assification Manager, DAVE LANN NG
Unit Manager, MONTANA DEPARTMENT OF
CORRECTI ONS AND HUMAN SERVI CES, MONTANA
STATE PRI SON.

Def endant s and Respondents.

APPEAL FROM District Court of the Third Judicial D strict,
In and for the County of Powel |,
The Honorable Ted L. M zner, Judge presiding.

COUNSEL OF RECORD:
For Appel | ant:
Dani el Orozco, Pro Se, Deer Lodge, Montana
For Respondents:
Lois Adans, David L. Chler, Diana P. Leibinger,

Attorneys at Law, Departnent of Institutions,
Hel ena, Mbnt ana

file:///C|/Documents¥%20and%20Setti ngs/cu1046/Desktop/opi nions/96-344%6200pinion.htm (1 of 12)4/11/2007 2:43:37 PM



96-344

Submtted on Briefs: Cctober 10, 1996

Deci ded: March 10, 1997
Fi |l ed:

Cerk

Justice Karla M Gay delivered the Opinion of the Court.

Dani el Orozco (Orozco), appearing pro se, appeals fromthe
opi nion and order of the Third Judicial District Court, Powell
County, dismssing his conplaint for failure to state a clai mupon
which relief could be granted. W affirmin part, reverse in part
and remand for further proceedings consistent with this opinion.

We restate the issues on appeal as foll ows:

1. Didthe District Court err in concluding that the
Departnent of Corrections and the individual defendants are not
"persons” under 42 U.S.C. 19837

2. Did the District Court err in concluding that the
i ndi vi dual defendants have qualified i nmunity?
Factual and Procedural Background
O ozco is an inmate at the Montana State Prison (MSP). On
March 26, 1995, Unit Manager Dave Lanning notified Orozco, via a
docunent entitled "Due Process Notifications,” that an ongoi ng
i nvestigation indicated that he was involved in a conspiracy to
traffic drugs within the MSP. The notice further stated that a
classification hearing would be held to address Orozco's cust ody
| evel and job assignnent and that Orozco coul d present evidence on
his own behalf at the hearing. On the sane day, Orozco was pl aced
in tenporary |lock-up in maxi mum security for investigation purposes
pursuant to MSP Policy No. 15-002.
Orozco was not provided with a hearing investigator to assi st
In his defense at the classification hearing held on March 28,
1995. As a result of the hearing, Orozco was reclassified to
maxi mum security and was unable to continue earning thirteen days
per nonth good tine credits.
Orozco subsequently filed a 42 U S. C 1983 civil rights
action against Rick Day, D rector of the Departnent of Corrections;
M ke Mahoney, Section Warden; Myron Beeson, Section Warden; Candyce
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Neubauer, C assification Manager; Dave Lanning, Unit Manager for
Close Unit One; the Departnent of Corrections (Departnent); and the
MBP. Orozco requested a declaratory judgnent that the defendants
had viol ated his due process rights under the Fifth and Fourteenth
Amendnents to the United States Constitution by failing to assign
a hearing investigator to assist in his defense during the
classification hearing which could, and did, result in his
inability to continue to earn thirteen days per nonth good tine
credits. He also sought a prelimnary and pernmanent injunction
requiring the defendants to adequately train and supervise
personnel in established policy and discipline personnel for
failure to conply with such policy; to place himback in the
general prison population; and to credit himwth thirteen days per
nont h good tinme which was | ost due to his placenent in maxi num
security. Finally, Orozco requested an award of nobney damages

agai nst each of the defendants.

The defendants noved to dism ss Orozco's conplaint pursuant to
Rule 12(b)(6), MR Cv.P., for failure to state a clai mupon which
relief could be granted. The District Court held a hearing in
Decenber of 1995 and, thereafter, granted the defendants' notion to

dismss. Oozco appeals.
Addi tional facts are set forth bel ow where necessary to our
resol ution of the issues.
St andard of Review
The District Court dismssed the entirety of Orozco's
conplaint pursuant to Rule 12(b)(6), MR Cv.P. 1In evaluating a
Rul e 12(b)(6) notion to dismss, courts are required to construe a
conplaint in the light nost favorable to the plaintiff. The court
shoul d not dismss the conplaint unless it appears that the
plaintiff is not entitled to relief under any set of facts which
could be proved in support of the clains. Loney v. M odragovich,
Dale & Dye, P.C. (1995), 273 Mont. 506, 509, 905 P.2d 158, 160.
The issues Orozco raises on appeal assert error in the
District Court's conclusions of law. W review a district court's
conclusions of law to determ ne whether the court's interpretation
of the lawis correct. Wrre v. David (1996), 275 Mont. 376, 385,
913 P. 2d 625, 631.
Di scussi on
1. Didthe District Court err in concluding that the
Departnent and the individual defendants are not
"persons” under 42 U.S.C. 19837

Orozco based his claimagainst the Departnent and each
I ndi vi dual defendant on 42 U. S. C 1983, which provides:
Every person who, under color of any statute, ordinance,
regul ati on, custom or usage, of any State or Territory
or the District of Colunbia, subjects, or causes to be
subjected, any citizen of the United States or other
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person within the jurisdiction thereof to the deprivation
of any rights, privileges, or imunities secured by the
Constitution and | aws, shall be liable to the party
injured in an action at law, suit in equity, or other
proper proceeding for redress.

In order to prevail on a 1983 claim the plaintiff nust
establ i sh:

(1) a violation of rights protected by the [United
States] Constitution or created by federal statute, (2)
proxi mately caused (3) by conduct of a "person" (4)
acting under color of state | aw

Crunpton v. Gates (9th Cr. 1991), 947 F.2d 1418, 1420.
The District Court concluded that the Departnent and the
i ndi vi dual defendants are not "persons" within the neaning of
1983. Orozco contends that the court erred.
Departnent of Corrections
The United States Suprene Court has held that nunicipalities
and | ocal governnment units are anong those "persons" to whom 42
U S C 1983 applies. See Munell v. New York City Dep't of Socia
Serv. (1978), 436 U.S. 658, 690, 98 S.Ct. 2018, 2035, 56 L.Ed.2d
611, 635. States and other governnental entities, on the other
hand, are considered "arns of the state" and, as a result, they are
not "persons” within the nmeani ng of 1983. See WII v. Mchigan
Dep't of State Police (1989), 491 U S. 58, 70, 109 S. . 2304,
2312, 105 L.Ed.2d 45, 57. The exclusion of states and "arns of the
state" fromthe term"person" contained in 1983 i s based on the
immunity fromsuit provided to states by the El eventh Anendnent to
the United States Constitution. See WIIl, 491 U S at 66.

The Departnent is an entity within the executive branch of
governnment in the State of Montana (State). See 2-15-102(4) and
2-15-2301, MCA. Thus, it is a governnental entity which is
considered an "arm of the state" and not a "person" for 1983
purposes. See WII, 491 U S at 70.

Orozco argues that 2-9-305(2), MCA, required himto join the
Departnment in this action and, therefore, that the District Court
erred in concluding that it was not a proper 1983 defendant. The
Departnent did not respond to Orozco's argunent but, in any event,
Orozco m sreads the statute.

Section 2-9-305(2), MCA, requires governnental entity
enpl oyers to defend and i ndemify enpl oyees sued for m sconduct
commtted in the course and scope of the enployees' office or
enpl oynent, including enpl oyees agai nst whom a 1983 action is
brought. It does not refer to, or require, joinder of a
governnental entity when an enpl oyee of that entity is sued. See
2-9-305(2), MCA. Although the headi ng of 2-9-305, MCA
contai ns the | anguage "Governnental entity to be joined as
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defendant,” nothing in the text of the statute relates to or
supports that portion of the heading. W have held that the text
of the statute takes precedence over the title in matters of
statutory interpretation. See ISC Distrib., Inc. v. Trevor (1995),
273 Mont. 185, 196, 903 P.2d 170, 177.

Orozco's contention that, under 2-9-305(2), MCA, the
Departnment was a proper party in his 1983 action is al so wthout
nmerit. The statute addresses actions brought agai nst enpl oyees; it

does not relate to the propriety or inpropriety of suing
governnental entities, and the law is clear that 1983 does not
apply to arns of the state. See 2-9-305(2), MCA;, WIIl, 491 U S
at 70.

We hold that the District Court correctly concluded that the
Departnent is not a "person” within the neaning of 42 U S. C
1983.

I ndi vi dual Defendants

State officials sued for noney damages in their officia

capacities also are not "persons" wthin the neaning of 1983,
because the suit is not a suit against the state officials, but is

a suit against the officials' offices. Therefore, an action for

noney damages agai nst a state official in his or her official
capacity is no different than a suit against the state itself.

WIl, 491 U S at 71.

State officials are "persons” within the neaning of 1983,
however, if sued for noney damages in their individual capacities
for actions taken under color of state law. See Trout v. Bennett
(1992), 252 Mont. 416, 425, 830 P.2d 81, 85-86 (follow ng Hafer v.
Mel o (1991), 502 U S. 21, 112 S.C. 358, 116 L.Ed.2d 301). Orozco

argues on appeal that, because he sued the individual defendants in
their individual capacities, the District Court erred in concl uding
that the individual defendants are not "persons" under 1983.
Generally, where state officials are sued for danages under
1983, it is presuned that the officials are sued in their
i ndi vi dual capacities. See Shoshone-Bannock Tribes v. Fish & Gane
Commi n, Idaho (9th Cr. 1994), 42 F.3d 1278, 1284 (citation
omtted).

Any ot her construction would be illogical where the
conplaint is silent as to capacity, since a claimfor
damages against state officials in their official
capacities is plainly barred.

Shoshone- Bannock Tribes, 42 F.3d at 1284. |In cases where the
conpl ai nt does not clearly specify whether state officials are sued
in their individual or official capacities, the course of the
proceedings will indicate the type of liability sought to be
i nposed. Larez v. Gty of Los Angeles (9th Cr. 1991), 946 F.2d
630, 640 (citation omtted).

Here, Orozco's conpl aint does not clearly indicate in which
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capacity he sued the individual defendants. The caption of the
conplaint, in which the individual defendants' nanes are foll owed
by an identification of their positions within the Departnent or at
the MSP, suggests that Orozco sued themin their official
capacities. In addition, the conplaint contains a section entitled
"DEFENDANT' S [sic]" which sets forth the nanme of each defendant and
his or her position, followed by a description of the defendant's
of ficial duties.
On the other hand, Orozco's conplaint also contains
I ndi cations that Orozco intended to sue the individual defendants
in their individual, rather than their official, capacities. For
exanmpl e, the conplaint asserts that the El eventh Amendnent does not
bar actions against officials who, acting under color of state |aw,
deprive a plaintiff of constitutionally protected rights. This
assertion appears to reflect an awareness by Orozco that, while
El eventh Anendnent inmmunity applies to state officials sued in
their official capacity (see WII, 491 U. S. at 70-71), it "provides
no shield for a state official confronted by a claimthat he had
deprived another of a federal right under the color of state |aw'
(see Scheuer v. Rhodes (1974), 416 U. S. 232, 237, 94 S.C. 1683,
1687, 40 L.Ed.2d 90, 97).

Orozco's conplaint also states that the individual defendants
are "not entitled to the protection of the good faith inmunity."
Such a defense for the individuals nanmed in Orozco's conplaint only
becones an i ssue, however, when they are sued in their individual
capacities, because personal imunity defenses nmay be asserted only
by officials sued in their personal, rather than their official,
capacities. See Hafer, 502 U S. at 25. Thus, the reference in
Orozco's conplaint to personal immunity defenses suggests an intent
to sue the defendants in their individual capacities. O herw se,

i nclusi on of such a reference woul d be neani ngl ess.
Orozco's conplaint further states that the defendants "acted
with malicious intent, outside [the] scope of their authority.” In
this regard, Orozco's conplaint is simlar to those in Scheuer,
where the plaintiffs alleged that the defendants acted
intentionally, recklessly, willfully and wantonly either under
color of state |aw or outside the scope of their authority. See
Scheuer, 416 U. S. at 235. Faced wth such allegations in the
context of a trial court's decision to dismss the conplaints at
the pleading stage, the United States Suprene Court concl uded that
the plaintiffs' allegations denonstrated that they were seeking to
i npose individual liability on the nanmed defendants. Scheuer, 416
U S at 238.

Orozco's conplaint does not clearly and consistently establish
whet her he is suing the individual defendants in their official or
I ndi vi dual capacities. W conclude, however, that a fair reading
of the conplaint suggests an intent by Orozco to sue the individua

defendants in their individual capacities. W hold, therefore,
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that the District Court erred in concluding at the pleading stage
of this case that the individual defendants were not "persons"
under 42 U.S. C. 1983.
2. Ddthe District Court err in concluding that the
i ndi vi dual defendants have qualified i nmunity?

The District Court al so concluded that the individual
defendants were entitled to qualified immunity. O o0zco contends
that the court erred in this conclusion as well.

We recently discussed qualified immunity at |ength in Boreen
v. Christensen (Mont. 1996), 930 P.2d 67, 53 St.Rep. 1450.
Qualified immunity shields governnment officials performng
di scretionary functions fromcivil damages "'insofar as their
conduct does not violate clearly established statutory or
constitutional rights of which a reasonabl e person woul d have
known.'" Boreen, 930 P.2d at 70 (quoting Harlow v Fitzgerald
(1982), 457 U.S. 800, 102 S.Ct. 2727, 73 L.Ed.2d 396). "Qualified
I mmunity 'gives anple roomfor m staken judgnents by protecting all
but the plainly inconpetent or those who know ngly violate the
law.'" Boreen, 930 P.2d at 70 (quoting Hunter v. Bryant (1991),
502 U. S. 224, 229, 112 S.Ct. 534, 537, 116 L.Ed.2d 589, 596).
Courts apply a two-pronged test in determ ning whether an
official is entitled to qualified imunity. First, the court nust
determ ne whether a clearly established right has been viol at ed,;
and second, the court nust determ ne whether a reasonabl e person or
of ficial would have known that his or her conduct violated that
right. Sacco v. High Country Indep. Press (1995), 271 Mont. 209,
216, 896 P.2d 411, 415 (citation omtted).

The threshold inquiry in applying the qualified immunity test,
therefore, is whether the constitutional right allegedly violated--
here, an alleged right to due process arising froma |iberty
Interest in accunmulating good tine credits--was clearly established
at the tinme of the conduct giving rise to the litigation. See
Boreen, 930 P.2d at 70. Relying on Remington v. Dep't of Corr. &
Human Serv. (1992), 255 Mont. 480, 844 P.2d 50, the District Court
concl uded that Orozco did not have a liberty interest in good tine
credits which inplicated due process concerns.

In Rem ngton, inmate Dani el Rem ngton petitioned this Court
for habeas corpus relief, contending that the Departnent violated
his right to due process by denying himgood tine credits for
successfully conpl eting correspondence courses. Rem ngton, 844
P.2d at 52. W noted that, if a liberty interest in good tine
credits exists, due process concerns arise in order "'to insure
that the state-created right is not arbitrarily abrogated.'"
Rem ngton, 844 P.2d at 52 (quoting WIff v. MDonnell (1974), 418
U S. 539, 557, 94 S.Ct. 2963, 2975, 41 L.Ed.2d 935, 951). 1In
determ ning whether a liberty interest existed, we stated that
[a] liberty interest is created when the |egislature
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expressly mandates to an agency the performance of sone
activity to be carried out wwthin specific paraneters
whi ch include definitions, criteria, and nandated
“shalls."

Rem ngton, 844 P.2d at 52 (citing Connecticut Bd. of Pardons v.
Dunschat (1981), 452 U. S. 458, 466, 101 S.Ct. 2460, 2465, 69
L. Ed. 2d 158, 166). W then scrutinized 53-30-105, MCA (1991),
whi ch aut hori zed the Departnent to adopt rules concerning the
di spensation of good tine credits. W concluded that 53- 30- 105,
MCA (1991), did not contain definitions, criteria or mandates for
the good tine rules it directed the Departnent to adopt and, as a
result, the Departnment "has virtually unfettered discretion in
establishing the rules which will govern the dispensation of 'good
time' credits to prisoners.”™ Remngton, 844 P.2d at 52. In |ight
of that virtually unfettered discretion, we held that MSP innmates
do not have a liberty interest in good tinme credits which raises
due process concerns. See Rem ngton, 844 P.2d at 53.
Subsequent to Rem ngton, the United States Suprene Court
changed its focus in defining state-created liberty interests in
Sandin v. Conner (1995), 515 U S. _ , 115 S .. 2293, 132 L.Ed.2d
418. The Suprene Court reflected that, post-WIff, it had departed
fromdeterm ning whether the state had created an interest of "rea
subst ance" and focused, instead, on whether states had gone beyond
I ssuing nere procedural guidelines and used "'l anguage of an
unm st akably mandatory character' such that the incursion on
| i berty woul d not occur 'absent specified substantive predicates.'"
Sandin, 115 S.Ct. at 2298 (citation omtted). Noting that the
post-Wl ff "mandatory | anguage/ substantive predicate" focus had
served as a disincentive for states to codify prison nmanagenent
procedures in the interest of uniformtreatnent and led to the
i nvol venent of courts in the day-to-day nmanagenent of prisons, the
Suprene Court concluded that it was tinme to return to the "interest
of 'real substance'" approach to due process established in WlIff.
Sandin, 115 S.C. at 2298-2300.

In Wl ff, a Nebraska prison inmate sued under 1983, all eging
that prison disciplinary proceedi ngs which could result in the | oss
of good tine violated the Due Process C ause of the Fourteenth
Anendnent. Wl ff, 418 U S. at 553. Several Nebraska statutes were
relevant to whether a due process liberty interest existed in good
time. The first required good tine allowances in specified anbunts
for good behavi or and nmandated reducing an inmate's term of
comm tnent by the ampunt of accunul ated good tine for parole
eligibility purposes. WIff, 418 U S. at 546 n. 6. It also
provi ded that good tinme reductions of an inmate's term coul d be
forfeited or withheld by the head of the prison on the basis of an
inmate's m sconduct after the inmate "ha[d] been consulted
regardi ng the charges of m sconduct." WIff, 418 U. S. at 546 n. 6.
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Under a different statute, "flagrant or serious m sconduct” could
result in both forfeited or withheld good tinme credits, affecting
the term of confinenent, and disciplinary segregation affecting
only conditions of confinenent. WIff, 418 U S. at 546-47. Prison
officials had adopted witten regul ations setting forth policies
and procedures for controlling m sconduct and inposing discipline.
Wl ff, 418 U. S. at 548-53.

The United States Suprene Court noted at the outset that,
while an incarcerated person's "rights may be di m ni shed by the

needs and exi gencies of the institutional environment, a prisoner
is not wholly stripped of constitutional protections when he is
i nprisoned for crine." WIff, 418 U. S. at 555. Thus, the
protection afforded by the Due Process C ause extends to inmates of
state prisons, but it can be limted by institutional needs and
objectives. See WIff, 418 U S. at 556.

The Suprene Court observed that Nebraska had provi ded a
statutory right to good tinme credits and had specified that such
credits could be forfeited only as a sanction for serious
m sbehavior. WIlff, 418 U S. at 557. On that basis, the Suprene
Court concl uded that Nebraska had created an interest of real
substance "enbraced within Fourteenth Anendnment 'liberty' "™ which
entitled Nebraska prison inmates to m ni nrum due process procedures
appropriate under the institutional circunstances to insure that
the state-created right to good tinme was not abrogated arbitrarily.
VWl ff, 418 U. S. at 557.

The United States Court of Appeals for the Ninth Crcuit
recently applied the Sandin/ Wl ff "interest of real substance”
approach to due process inquiries wwth regard to state-created

rights in Gotcher v. Wod (9th Cr. 1995), 66 F.3d 1097. There,
Nor man Got cher, a Washington prison inmate, alleged in a 1983
action that Washi ngton Departnent of Corrections enpl oyees failed
to afford himdue process in prison disciplinary hearings; his
claimwas prem sed on an asserted |iberty interest in receiving
good tinme credits. Gotcher, 66 F.3d at 1098-99. The federal
district court relied on the "mandatory | anguage/ substantive
predi cate" analysis in concluding that Gotcher did not have a
liberty interest in receiving good tine. See CGotcher, 66 F.3d at
1098, 1100.
On appeal, the Ninth Grcuit reversed. It noted that
Washi ngton's statutes regarding good tine credits were
i ndi stingui shable fromthose enacted in Nebraska and held by the
Suprenme Court in WIff to create a liberty interest. Gotcher, 66
F.3d at 1100. Because the Suprene Court had abandoned the
“mandat ory | anguage/ substanti ve predi cate" analysis in Sandin and
returned to the WIff principles, the Ninth Grcuit held that the
federal district court erred in concluding that no liberty interest
in good tine credits existed. Gotcher, 66 F.3d at 1100-1101.
Qur holding in Rem ngton that MSP i nmates do not have a
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liberty interest in good tine credits predated Sandin and was
prem sed on the "mandatory | anguage/ substantive predicate" analysis
of state-created rights. See Remi ngton, 844 P.2d at 52-53. In
light of Sandin and Gotcher, it is clear that Rem ngton nust be,
and is hereby, overruled insofar as it applied that analysis. As
a result, we nust determ ne whether Orozco had a liberty interest
in good tine credits under the Sandi n/ Wl ff due process principles.
Section 53-30-105, MCA (1993), provided:
(1) The departnment of corrections and human services
shal |l adopt rules providing for the granting of good tine
al l omance for inmates enployed in any prison work or
activity. . . . The good tine allowance shall operate as
a credit on the inmate's sentence as inposed by the
court, conditioned upon the inmate's good behavi or and
conpliance with the rules nmade by the departnent or the
war den.

(2) Inthe event of . . . a violation of the rules
prescri bed by the departnent or warden, the inmate may be
puni shed by the forfeiture of part or all good tine
al | onances.

This statute mandated rules granting good time for work activity as
a credit on an inmate's sentence. Consistent with this statute,
the Departnent adopted Policy No. 505, which required that good

time allowances provide a credit on the inmate's sentence as

i nposed by the court. The policy clarified when good tine accrual
begi ns and set forth the circunstances, including an increase in

custody classification, which could result in the |oss of the
opportunity to earn, or a reduction of, good tine credits.

By these |l egislative and adm nistrative actions, the State
created a right to good tine as a direct credit to i nmates'
sentences. As in WIff, the good tinme provisions contained in both

53-30-105, MCA (1993), and Policy No. 505 directly affect the
duration of inmates' confinenent at the MSP. Applying the
Sandi n/ WI ff due process analysis, we conclude that the State had
created an interest of real substance sufficiently enbraced within
Fourteenth Amendnent "liberty" so as to entitle Orozco to due
process procedures appropriate under institutional circunstances.
See Sandin, 115 S.C. at 2300; Wlff, 418 U S. at 557. As a
result, we hold that the District Court erred in determ ning that
no liberty interest existed in this case.

The existence of a liberty interest giving rise to due process
requi renents i s not dispositive, however, of the qualified inmmunity
i ssue presently before us. As discussed above, our threshold
inquiry in addressing qualified imunity is whether the due process
right arising fromOQozco's liberty interest in good tine credits
was clearly established at the tine of the individual defendants’
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conduct which gave rise to this action. See Boreen, 930 P.2d at
70. W hold that it was not.

We decided Rem ngton in 1992 and held therein--on the basis of
the Suprene Court's "mandatory | anguage/ substantive predicate"
anal ysi s--that Montana inmates do not have a liberty interest in
good tinme credits. See Rem ngton, 844 P.2d at 53. The
classification hearing which resulted in Orozco | osing the
opportunity to earn additional good tine credits, and which he
al l eges violated his due process rights, occurred on March 28,
1995. Rem ngton was the controlling Mntana case on Mntana
statutes and Departnent policies relating to good tinme on the date
of Orozco's hearing. As of that date, then, no Mntana case
recogni zed a state-created due process liberty interest in good
time credits.

Mor eover, the Suprene Court did not decide Sandin, in which it
returned to the Wl ff "interest of real substance" principles,
until June 19, 1995, nearly three nonths after Orozco's
classification hearing. See Sandin, 115 S.C. at 2293. The Ninth
Circuit followed wth Gotcher in Cctober of 1995. See CGotcher, 66
F.3d at 1097. Even assum ng those cases interpreted statutes and
policies identical to Montana's and determ ned on such bases that
an interest of real substance in good tine credits existed which
gave rise to due process requirenents before those credits could be
w t hhel d, the cases postdated the conduct of the individual
def endants which allegedly violated Orozco's due process rights in
the present case. W conclude, therefore, that the liberty
interest in good tine credits which gives rise to Orozco's due
process rights here was not clearly established at the tinme of his
classification hearing. As a result, we further conclude that the
i ndi vi dual defendants are entitled to qualified imunity from
liability for civil damages. See Boreen, 930 P.2d at 75.
Accordingly, we hold that the District Court was correct in so
concl udi ng.

As previously nentioned, the District Court dismssed the
entirety of Orozco's conpl ai nt--which sought not only noney
damages, but al so declaratory and injunctive relief--pursuant to
Rule 12(b)(6), MR Gv.P. The District Court correctly dism ssed
the Departnent fromthe entirety of Orozco's 1983 suit because it
is an armof the State and, therefore, not a "person” within the
meani ng of 1983. In addition, the District Court correctly
di sm ssed the damage cl ai m agai nst the individual defendants based
on qualified imunity. Gven Orozco's liberty interest in
accunmul ating good tine credits, however, we conclude that the
District Court inproperly dismssed Orozco's conplaint pursuant to
Rule 12(b)(6), MR Cv.P., with regard to the declaratory and
I njunctive relief requested under 1983. See Loney, 905 P.2d at
160. As aresult, it is necessary to remand for further
consi deration of remaining issues, including what "process" was
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"due" Orozco before his opportunity to earn good tine credits was
w t hdrawn and whet her Orozco received the process due him These
i ssues, insofar as they relate to Orozco's declaratory and
Injunctive relief clains, have not been addressed by the D strict
Court because of the early stage at which the District Court
di sm ssed the entirety of Orozco's conplaint and the reasons
underlying that dism ssal.

For these reasons, we affirmin part, reverse in part and
remand this case for further proceedings consistent with this
opi ni on.

/'Sl KARLA M GRAY

VW& concur:
/S J. AL  TURNAGE

['SI WLLIAM E. HUNT, SR
/'Sl JAVES C. NELSON
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