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Submtted on Briefs: January 9, 1997

Deci ded: March 11, 1997
Fi |l ed:

Cerk

Justice W WIlIliam Leaphart delivered the Opinion of the Court.

WIllis Corroon Adm nistrative Services Corporation (Corroon),
appeal s fromthe decision of the Wrkers' Conpensati on Court
findi ng respondent, Margaret Epperson's (Epperson), request for
hearing as tinely. W affirm
W address the follow ng i ssue on appeal:

Does an Order of Determ nation only becone "final" under
39-72-612, MCA, once an adm nistrative revi ew has been
conpl eted or once the tinme for seeking review has
expi red?

BACKGROUND
In 1993, Epperson, a long-tine enployee of St. Peter's

Hospital, began working as a nurse in a newy constructed w ng of

the hospital. Over the next two years, Epperson devel oped upper
respiratory synptons including, cough, nasal congestion, shortness
of breath, and watery eyes. In May of 1995, Epperson's physician,
Dr. Earl Book, released her fromwork. In June of 1995, Epperson,

W thout an attorney, filed a claimfor occupational disease
benefits. After receiving Epperson's claim the Departnent of

Labor & Industry (the Departnent), directed Epperson to submt to
a nedi cal exam nation. |In Septenber of 1995, Epperson submitted to
a nedi cal exam nation conducted by Dr. Mchael Sadaj (Dr. Sadaj) to
determne if she suffered froman occupational disease. Although

Dr. Sadaj did not find that Epperson had an occupati onal disease,

he recommended further testing. Follow ng this exam nation, the

Departnent issued an "order referring copy of nedical reports to
parties" which indicated that Epperson's occupational disease claim
woul d be denied. This order also notified Epperson of her right to

a second exam nati on.

Epperson did not request a second exam nation and on Novenber

27, 1995, the Enploynent Rel ations Division (ERD) issued an "order
of determ nation" which denied her claim This order also notified
Epperson of a right to request a hearing within 20 days and st ated:
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Pursuant to 39-72-612, MCA, the parties are hereby
notified a party adversely affected by this O der of
Determ nation has twenty (20) days fromthe date of this
Order to request a hearing before the Departnent of Labor
& I ndustry Legal D vision.

The Novenber 27, 1995, order also explained that failing to request
a hearing would make the order final.

Epperson did not request a hearing within 20 days. However,
after consulting wth counsel, Epperson requested a hearing in
January of 1996. The insurer, Corroon, noved to dismss this
request as untinely and a Departnent hearing officer agreed and

di sm ssed the case. Epperson appealed this decision to the
Wrkers' Conpensation Court which overruled the hearing officer's
deci sion and renmanded the case for a hearing on the nerits.

Inits holding, the Wrkers' Conpensation Court found that the
hearing officer erred in dismssing Epperson's cl ai mbecause the
Departnent's Novenber, 1995 order was not a "final" order of
determ nation within the neaning of 39-72-612, MCA. The Wrkers'
Conpensati on Court explained that a Departnent order does not
beconme final until after the Conm ssioner has conpl eted her
adm nistrative review or after the tine for seeking review expires.
The court held that the tinme for seeking adm nistrative review was
90 days and Epperson had filed her request within that tine period.

DI SCUSSI ON
Does an Order of Determ nation only becone "final" under

39-72-612, MCA, once an adm nistrative revi ew has been
conpl eted or once the tinme for seeking review has
expi red?

In review ng Wirkers' Conpensation Court decisions, we review
the findings of fact to determne if they are supported by
substantial, credible evidence and we revi ew conclusions of law to
determine if they are correct. Turjan v. Valley View Estates
(1995), 272 Mont. 386, 390, 901 P.2d 76, 79 (citing Caekaert v.
State Conp. Mut. Ins. Fund (1994), 268 Mont. 105, 111, 885 P.2d
495, 498). As this case exclusively deals with a single question
of law, we wll review the Wrkers' Conpensation Court's concl usion
of lawto determne if it was correct.

In this appeal, Corroon contends that Epperson failed to
request a hearing within the 20-day |imt inposed by 39-72-

612(1), MCA. Section 39-72-612(1), MCA, states:

(1) Wthin 20 days after the departnment has issued its
order of determnation as to whether the claimant is
entitled to benefits under this chapter, a party may

request a hearing. In order to perfect an appeal to the
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wor kers' conpensation judge, the appealing party shall

request a hearing before the departnent. The depart nent
shall grant a hearing, which may be conducted by

t el ephone or by videoconference. The departnent's final

determ nation may not be issued until after the hearing.

This section establishes the tinme frane within which to request a
hearing. An untinely request for hearing nust be dismssed. Cf.
First Security Bank of Havre v. Harnon (1992), 255 Mont. 168, 172,
841 P.2d 521, 524 (tinme |imts fixed for appeal are mandatory and
jurisdictional and failure to perfect an appeal within the tine
al l owed requires dism ssal of the appeal).

Epper son sought to avoid the consequences of the above statute
by arguing that she should receive the benefit of the nore Ii beral
90-day tinme frane for requesting a hearing under the Departnent's

adm ni strative regul ations. Section 24.29.215(2), ARM (1987).
Wi | e recogni zi ng that Epperson had properly read 24.29. 215(2)
ARM (1987), (read in conjunction with 24.29.207(6), ARM (1983))

as granting her 90 days to request a hearing, the Wrkers'
Conpensation Court rejected this argunent noting that this 90-day
provision conflicts with the 20-day statutory period for requesting

a hearing under 39-72-612 MCA. The Departnent cannot adopt

regul ations contrary to or conflicting with an express statute,
Bick v. Montana Departnent of Justice (1986), 224 Mnt. 455, 457,
730 P.2d 418, 420. Thus, since the admnistrative grant of a 90-
day period within which to request a hearing directly conflicts
with the statutory limt of 20 days, the adm nistrative regulation
Is void as applied to an occupational disease determ nation.
M chels v. Dept. of Social & Rehab. Services (1980), 187 Mnt. 173,
177, 609 P.2d 271, 273.
The court then focused on the provisions of subsection (1) of
24.29. 215, ARM (1987), which provides as foll ows:
(1) A party seeking adm nistrative review under ARM
24.29.206 nust make a witten request for admnistrative
review to the division [Departnment] within ninety days of
notice of adverse action

Contrary to subsection (2) which pertains to requests for hearings,
subsection (1) pertains to requests for adm nistrative review.
Requests for adm nistrative review do not conflict with the
"request for hearing" | anguage of 39-72-612, MCA, and thus
subsection (1), unlike subsection (2), is not void.

The Workers' Conpensation Court reasoned, as we agree, that
the Departnent’'s Novenber 27th order was not an order of
determ nation within the neaning of 39-72-612, MCA. This section
refers to the Departnent and "its order of determnation.” As the
court noted, "[t]he quoted section connotes finality, with a
heari ng as the next recourse. The order contenplated by the
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section is the last and final order issued by the Departnent
w t hout hearing, and not sone initial or non-final order.” In this
case, ERD s Novenber 27, 1995 Order of Determi nation was not a
final order so long as it was subject to admnistrative revi ew
wi t hout a hearing under subsection (1) of 24.29. 215, ARM (1987).
"Adm nistrative review' is an informal review of "any division
[ Departnent] order” by the Conm ssioner of Labor or her designee
and is governed by 24.29. 206, ARM (1983).

Under 24.29.215(1), ARM (1987), Epperson had 90 days from
the Novenber 27, 1995 "adverse action"” to request an admnistrative
review. Epperson's January 30, 1996, request was filed 64 days
after the ERD s order, well within that 90-day tine period.
Epperson's January 30, 1996, filing was both a request for a
hearing and, effectively, a waiver of her right to seek
adm nistrative review Wth her right to adm nistrative review
havi ng been wai ved, the ERD order becane final on January 30, 1996,
and her appeal was tinely under 39-72-612, MCA, since it was
filed that sane date.

The ERD notice to Epperson of its Novenber 27, 1995 order
erroneously stated that a failure to request a hearing within 20
days woul d make the order final. W hold that under 39-72-612,
MCA, the 20-day period for requesting a hearing does not conmence

until the order is "final" and that an order is not final until the
Comm ssi oner has conpleted her adm nistrative review or until the
time for seeking review expires.
Affirnmed.

/S W WLLI AM LEAPHART
W concur:
/1S J. A TURNAGE
/S WLLIAM E. HUNT, SR

/'Sl JAMES C. NELSON
/'S JI M REGNI ER

file:///C|/Documents¥%20and%20Settings/cu1046/Desktop/opinions/96-610%200pinion.htm (5 of 5)4/11/2007 2:43:24 PM



	Local Disk
	96-610


