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Justice Karla M Gay delivered the Opinion of the Court.

The State of Montana (State) appeals fromthe judgnent entered

by the First Judicial D strict Court, Lews and C ark County, on a

jury verdict awarding @ enn and Lois Starkenburg $250, 000 in
damages plus their costs, the Estate of Kinberly Starkenburg
$210, 000 in damages plus its costs, and April WIllians MCarty
$400, 000 i n damages plus her costs. W affirm
W restate the issues on appeal as follows:
1. Didthe Dstrict Court err in denying the State's notion
for sunmary judgnent and notion for directed verdict?
2. Ddthe District Court abuse its discretion in instructing
the jury regarding a parole officer's duty?
3. Ddthe District Court abuse its discretion in refusing to
declare a mstrial?
4. Didthe District Court err in submtting the Starkenburg
survival action to the jury and in instructing the jury thereon?
Charles Corliss (Corliss) and an acconplice ki dnapped and

mur der ed Donal d Hamer, a Mont ana busi nessnman, in 1965. Corliss
was sentenced to inprisonnent for life at the Montana State Prison

(Prison) for the execution-style nurder and to an additional ten-
year sentence for the kidnapping, to be served consecutively to the

life sentence.
While at the Prison, Corliss attenpted to escape several

times. In one such attenpt in 1968, he and other inmates tied up
a Prison enployee. Corliss pled guilty to holding a person agai nst
his will and received a three-year deferred sentence. Corliss

escaped fromthe Prison in 1974 and was apprehended ni ne days | ater
at the home of his wife, Betty Corliss (Betty), in Deer Lodge,
Montana. He pled guilty to escape and received a five-year
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sentence to be served consecutively to his sentences for kidnapping
and nmurder. Corliss also attenpted suicide several tines while
i ncarcerated and was transferred fromthe Prison to the Warm
Springs State Hospital (Warm Springs) in 1979 as a result of such
a suicide attenpt.

Corliss was released from Warm Springs in 1983 on a furl ough
and subsequently was granted parole in 1985. Corliss' parole
carried with it the standard conditions and restrictions, including
t he prohibition agai nst owni ng, possessing or being in control of
any firearmor other deadly weapon.

From 1986 through the tine period relevant here, David Robbins
(Robbins) was Corliss' parole officer. On April 13, 1990, Robbins
aut horized Corliss to travel to Bellevue, Washington, for a
vacation and to | ook for enploynent. Under the witten two-week
travel permt, Corliss was to reside with his brother-in-law in
Bel | evue. Robbins did not verify Corliss' |iving arrangenent in
Washi ngton and, indeed, Corliss did not live with his brother-in-
aw during that tinme. Nor did Robbins notify Washi ngton
authorities of Corliss' presence there, as is the standard
procedure under such circunstances.

Robbi ns instructed Corliss to visit a parole officer while in

Washi ngton, but Corliss failed to do so. After spending

approximately two and a half nonths in Washington, Corliss sent
Robbins a letter dated July 5, 1990, inform ng Robbins that he was
unable to find a parole officer. Robbins did not take any action
to ensure that Corliss conply with his instruction to report to a
Washi ngton parole officer. At that tine, Corliss' travel permt
had been expired for approxi mately two nonths.
During the sane tinme period, Corliss called Robbins from
Washi ngton and i nfornmed Robbins that he had a girlfriend, Tanmera
Farrington (Farrington), and that she had obtained a tenporary
restraining order (TRO against himfor allegedly putting sugar in

her gas tank. Corliss assured Robbins that it was all a

m sunder st andi ng. According to Robbins, Farrington then got on the
t el ephone and reiterated that the TROwas the result of a
m sunder st andi ng; Farrington denies that she ever spoke with
Robbi ns on the tel ephone. Robbins did not nmake a record of his
conversation with either Corliss or Farrington.

Robbi ns did not ask Corliss to send hima copy of the TRO or
attenpt to obtain a copy from Washi ngton authorities. The TRO was
filed on July 5, 1990, and described a nunber of incidents in which
Corliss had acted violently toward Farrington. Farrington all eged

in the TRO that Corliss struck her on two occasions in March of
1990 and repeatedly hit her on two other occasions in April and My
of 1990. She stated that Corliss "threatened to kill [her] and
descri bed the places he could '"hide [her] body.' He threatened
[her] famly, [and] friends. . . ." Farrington further alleged
that, on July 1, 1990, Corliss backhanded her tw ce across the
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face, put sugar in her gas tank and threatened her life.
Farrington sent Robbins a letter dated July 12, 1990, stating
that "[t]his is to assure you that what [Corliss] is telling you is
true." She stated that she had no intention of filing charges
agai nst Corliss because she could not be sure he was the one who
put sugar in her gas tank. Farrington did not nention the
al l egations contained in the TRO regarding Corliss' violence and
threats against her or his threats against her famly and friends.
Farrington included her address and tel ephone nunber at work in the
letter. Robbins did not attenpt to contact her regarding the TRO
or her letter.
Corliss returned to Montana on July 13, 1990, and net with
Robbi ns. Robbins issued Corliss a thirty-day travel permt the
sane day which allowed Corliss to relocate his famly to
Washi ngt on.

Approxi mately two weeks | ater, Robbins received a tel ephone
call fromCorliss and his wife, Betty. Corliss infornmed Robbins
that Betty had | earned of his affair with Farrington and had
threatened himwith a gun and a knife at their hone. Betty denied
threatening Corliss with the weapons. She did express a great deal
of anger about Robbins' failure to tell her about Corliss' affair
prior to her quitting her job in Montana and relocating to
Washi ngt on.

Corliss obtained a TRO agai nst Betty on August 1, 1990, and
sent a copy of the TRO to Robbins. The TRO described an
al tercation between Corliss and Betty where Betty "went to a
bedroom and took a .38 pistol and said she was going to kill
[Corliss]." Although possession of a firearmis a parole
vi ol ati on, Robbins did not investigate whether there was, in fact,
a firearmin the Corliss residence.
Corliss contacted Robbins in early COctober and inforned
Robbi ns that he was reconciling wth Betty and noving back into
their home. Robbins did not ask whether the .38 pistol Corliss had
said was involved in the altercation with Betty was still |ocated
in the hone.

In a letter to Robbins dated COctober 10, 1990, Corliss stated
that Farrington was not going to "quietly go out of [his] life."
Five days later, Corliss broke into Farrington's honme while she was
away and hid until her return.

Farrington arrived hone with three friends--Kinberly
St arkenburg (Kinberly), April MCarty (April) and Brenda Mahon
(Brenda). Farrington, April and Brenda went directly inside while
Ki nberly remai ned outside. Brenda opened a bedroom door and
Corliss stepped out and held an "ol d revolver" to Brenda's face.
He made April and Brenda kneel on the floor next to each other. He
hit Farrington, knocking her to the floor, and then stepped
out si de, grabbed Kinberly by the arm and dragged her inside.
Corliss made Kinberly kneel on the floor beside April and Brenda.
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Farrington got up and ran out the front door. Corliss fired
a shot at her, but mssed. Corliss then returned to where the
t hree wonmen were kneeling. He shot Kinberly first and then shot
April and Brenda. April and Brenda fell to the floor after being
shot; Kinberly remai ned kneeling. Corliss shot Kinberly a second
time and she fell to the floor. He then fled out the front door.
April went to Kinberly's aid, trying to get her to speak
April could hear gurgling noises comng fromKinberly which sounded
"li ke she was trying to breathe, catch her breath.”™ April then
tried to go out the back door for help. Corliss was hiding in the
back yard and, when April opened the door, he shot her a second
time. Farrington arrived with the police approximately fifteen to
twenty mnutes later. Kinberly died as a result of her gunshot
wounds. April and Brenda survived; April has a .38 caliber bullet
| odged near her spine.

G enn Starkenburg, individually and as the persona
representative of the estate of Kinberly Starkenburg, and Apri
McCarty and her husband, Cary McCarty, (collectively, Starkenburg)
filed separate conplaints against the State all eging negligence in
i nproperly supervising Corliss. Starkenburg's conplaint also
stated a survival claimon Kinberly's behalf. By consent of all
parties, the cases were consolidated for trial.

Ajury trial was held in August of 1995. The jury found that
the State was negligent and that its negligence caused Kinberly's
injuries and death and April's injuries; it further found that
Ki nberly's death was not instantaneous. The jury awarded damages
agai nst the State accordingly and judgnent was entered on the
verdict. The State appeals.

Addi tional facts are set forth bel ow where necessary for our
resolution of the issues before us.
DI SCUSSI ON
1. Ddthe Dstrict Court err in denying the State's
notion for summary judgnent and for a directed verdict?
The State noved for sunmmary judgnent in March of 1995,
contending that Corliss' crimnal acts of shooting Kinberly and
April were unforeseeable as a matter of law. It argued that
St ar kenburg coul d not establish proximte causation in this case
because Corliss' acts constituted an intervening, supersedi ng cause
of Kinmberly's injuries and death and April's injuries. The
District Court denied the notion. After presentation of
St arkenburg's case-in-chief, the State noved for a directed verdict
on the sane basis and the court denied that notion as well.

Al though the District Court did not specifically state its
rationale for denying the State's notions for summary judgnment and
for a directed verdict, the court's conclusion that Corliss'
crimnal acts of shooting Kinberly and April were not unforeseeable
as a matter of law was inplicit in the denials. W review a
district court's conclusion of law to determne if the court's
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interpretation of the lawis correct. Wrre v. David (1996), 275
Mont. 376, 385, 913 P.2d 625, 631.

The State's argunent that Corliss' crimnal acts were
unforeseeable as a matter of lawis premsed primarily on its
underlying contention that "the intentionally wongful acts of

third parties are sinply not viewed as foreseeable, so as to give
rise to the inposition of liability upon the State.”" W recently
clarified, after the trial and briefing on appeal in this case,
that the intervening crimnal act of a third party may be
foreseeabl e and that, in such cases, the factfinder should decide
causation in the same nmanner as in any other intervening causation
case. Estate of Strever v. Cine (Mnt. 1996), 924 P.2d 666, 673-
74, 53 St.Rep. 576, 582.

In Estate of Strever, Tom Susanj (Susanj) left his unl ocked
pi ckup truck on a street in Billings while he visited his father.
A radar detector, cassette recorder, junper cables, binocul ars,
fishing rod, tapes, tool box and canera were left in the pickup's
cab; in addition, a handgun and amuniti on were under the seat of
the pickup in a white bag. Estate of Strever, 924 P.2d at 668.
Three young boys--Robert Strever (Strever), Steven Cine (Cine)
and Bowen Raci ne (Racine)--entered Susanj's pickup and stole
several itens. dine had been snoking marijuana earlier in the
ni ght. Teenager Thomas Morris (Mrris) joined the three boys after
seeing them near Susanj's pickup. Mrris renoved the handgun and
anmuni tion from beneath the seat in the pickup. Estate of Strever
924 P.2d at 668.

Cli ne subsequently gained control of the gun and waived it
around with his finger on the trigger. Wile examning it, Cine
ejected a live shell fromthe chanber. He was trying to renove the
ammunition clip fromthe gun when the gun discharged. The bull et
struck Strever in the head and Strever died. Estate of Strever,
924 P.2d at 668. Strever's estate sued Susanj, as well as dine,
Morris and Racine. The district court granted summary judgnent in
favor of Susanj and Strever's estate appeal ed. Estate of Strever,
924 P.2d at 668,

On appeal, we addressed at length the issue of foreseeability
insofar as it relates to the causation el enent of a negligence case
i nvolving intervening crimnal acts by third parties. See Estate
of Strever, 924 P.2d at 672-74. There, Susanj was neither aware,
nor had reason to be aware, of any crinme problemin the
nei ghbor hood where he left his pickup unl ocked. Estate of Strever,
924 P.2d at 668. W observed that the record reflected two
intervening crimnal acts by the boys (the two thefts from Susanj's
pi ckup) and grossly negligent intervening acts by Cine (waving the
stolen gun around with his finger on the trigger, while high on
marijuana, and then trying to unload it). Estate of Strever, 924
P.2d at 674. W concluded that reasonable m nds could cone to but
one conclusion--that the series of intervening acts was reasonably
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unf or eseeabl e and, therefore, Susanj was not |liable for Strever's
death as a matter of law. Estate of Strever, 924 P.2d at 674.
Accordingly, we held that the district court properly granted
sunmary judgnent to Susanj because any negligence by Susanj was
superseded by the independent intervening crimnal and grossly
negligent acts of Cline, Strever, Mrris, and Racine. Estate of
Strever, 924 P.2d at 674.

Not wi t hstandi ng our ultimate holding in Estate of Strever, we
enphasi zed that cases involving interveni ng supersedi ng acts
ordinarily present questions of fact properly left to the trier of

fact to resolve. Estate of Strever, 924 P.2d at 674.
If, under the facts of a given case, an intervening
crimnal act is one which the defendant m ght reasonably
foresee, then there is no reason why the fact finder
shoul d not deci de causation the sane as with any ot her
I nt erveni ng causati on case.

[T]rial courts nust continue to carefully review each
fact situation involving intervening crimnal acts on a
case-by-case basis, and it is only where reasonabl e m nds
could cone to but one conclusion, that this issue is
properly disposed of as a matter of |aw
Estate of Strever, 924 P.2d at 674. Thus, contrary to the State's
assertion in the present case, intervening crimnal acts of third
persons are not automatically unforeseeable as a matter of |aw.
Rat her, such acts nust be addressed in the foreseeability context
on a case-by-case basis.
Here, nunmerous facts relating to the foreseeability of
Corliss' crimnal acts during the relevant tinme period of his
parole were before the District Court at the tinme of the summary
j udgnment proceedi ngs. Under both travel permts issued by Robbins,
Corliss remained in Washi ngt on beyond the tine all owed and Robbi ns
took no corrective action. Wen Robbins issued the April 13, 1990,
permt, he ordered Corliss to visit a parole officer while in
Washi ngton. Corliss failed to do so and, notw thstandi ng Robbi ns'
know edge of Corliss' failure to conply, Robbins took no action.
In addition, Robbins knew that Corliss had a girlfriend,
Farrington, who had obtained a TRO against Corliss in July of 1990.
Robbins did not attenpt to obtain a copy of the TRO or investigate
the circunstances surrounding the TRO.  Robbins' deposition
testi nony established that he could have obtained the Farrington
TRO, but he "never thought about gaining access to it." Had
Robbi ns obt ai ned a copy of the TRO he would have | earned that
Farrington alleged that Corliss was violent toward her on nunerous
occasi ons and had threatened to kill her and her famly and
friends.
In late July of 1990, Corliss alerted Robbins that an
altercation had occurred between hinself and Betty, during which
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Betty retrieved a gun froma bedroomof their hone. Robbins
received a copy of a TRO obtained by Corliss against Betty which
contained a statenment to the sanme effect. Even though Corliss was
subject to a parole condition which prohibited the possession of a
firearm Robbins neither confronted Corliss about the possible
firearm possession nor investigated the presence of a gun in the
Corliss househol d.

Faced wth the foregoing facts, the District Court inplicitly
concluded that Corliss' crimnal acts were not unforeseeable as a
matter of law. As discussed above, such a conclusion wll be
correct in the usual case; a determination to the contrary--that
Intervening crimnal acts were unforeseeable as a matter of law-is
appropriate only where reasonable m nds could reach but one
conclusion regarding foreseeability. See Estate of Strever, 924
P.2d at 674.

Unli ke Estate of Strever, the issue of causation in the

present case is not susceptible to determ nation as a matter of
| aw. There, the record was devoid of any facts fromwhich a jury
coul d determ ne that Susanj shoul d have foreseen the series of
intervening crimnal and grossly negligent acts of the m nor boys.
Her e, however, Robbins was confronted with facts that indicated
that Corliss--a convicted execution-style nurderer--may have had a
.38 pistol in his home. Moreover, Robbins had access to
Farrington's TRO which contained all egations of violence by Corliss
agai nst Farrington, as well as threats against Farrington and her
famly and friends. Based on the facts of this case, a jury
properly could find that Robbins could reasonably have foreseen
crimnal acts of violence against Farrington and her friends.
Therefore, the Strever test for unforeseeability of intervening
crimnal acts as a matter of |aw-that reasonable m nds could cone
to but one conclusion--was not nmet here and the issue of proxinmate
causation properly was left for the jury.

In support of its "unforeseeability as a matter of |aw'
argunent and its contention that the District Court erred in this
regard, the State relies on VanLuchene v. State (1990), 244 Mont.
397, 797 P.2d 932; Kiger v. State (1990), 245 Mont. 457, 802 P.2d

1248; U.S. Fidelity and Guar. Co. v. Canp (1991), 253 Mont. 64, 831
P.2d 586; and King v. State (1993), 259 Mont. 393; 856 P.2d 954.
We di scussed and di stingui shed these cases in Estate of Strever
whi ch, as nentioned above, was not available to the State when

briefing the present case for appeal. The cases are equally

di stingui shable fromthe present case and do not support a
determ nation that Corliss' crimnal acts were unforeseeable as a

matter of law. We review themonly briefly bel ow

I n VanLuchene, Robert Hornback was rel eased from prison after
serving his entire sentence for felony sexual assault. VanLuchene,
797 P.2d at 933. Several nonths |later, he sexually assaulted and
killed eight-year-old Ryan VanLuchene. VanLuchene's famly sued
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the State, alleging that it negligently failed to satisfy its

statutory duty of rehabilitating Hornback. The district court

dism ssed the plaintiffs' conplaint and the plaintiffs appeal ed.
VanLuchene, 797 P.2d at 933-34.

Li ke the present case, VanLuchene invol ved intervening
crimnal acts by a third party. W concluded, however, that the
State did not owe a duty to the plaintiffs because, once Hornback

served his entire sentence, the State was required to release him
See VanLuchene, 797 P.2d at 936. Accordingly, we did not analyze
Hor nback' s intervening acts in the context of causation on appeal.
Thus, VanLuchene is not applicable here.
In Kiger, Danny Arledge shot and critically injured Katrina
Kiger while trying to steal her car approxi mtely ei ghteen days
after being paroled fromprison. Prison authorities had
m scal cul ated when Arl edge would be eligible for parole and, as a
result, he still should have been in prison on the day of the
shooting. Kiger, 802 P.2d at 1249. Kiger sued the State for
negligence and the district court granted summary judgnent to the
State. Kiger, 802 P.2d at 1249.

The foreseeability of Arledge's crimnal act of shooting Kiger
was at issue on appeal. Kiger, 802 P.2d at 1249-51. W noted
that, in order for the State's negligence in prematurely paroling
Arl edge to be the proximate cause of Kiger's injuries, the State
must have been able to reasonably foresee the consequences of its
negligence. Kiger, 802 P.2d at 1251 (citation omtted). Under the
facts before us, we concluded that there were too many "what ifs"
t hat were supersedi ng events, breaking the chain of causation
between the State's m scalculation and Kiger's injuries. Kiger,
802 P.2d at 1251.

Qur decision in Kiger was prem sed on the specific facts of
that case. Unlike the present case, the record before us in Kiger
was devoi d of evidence indicating that Arledge's crimnal acts were
reasonably foreseeable by the State. See Kiger, 802 P.2d at 1250-

51.
I n Canp, Randal |l Broadbrooks pled guilty to driving under the
i nfl uence of al cohol, fourth offense, and driving while a habitual
traffic offender. He was sentenced to one year in the county jail
and participated in a work rel ease program under which he was
rel eased fromjail from8:00 a.m until 5:00 p.m each weekday.
Canp, 831 P.2d at 587.

On a Friday evening, Broadbrooks went to his apartnent instead
of returning to jail and the police were unable to |locate him He
apparently fell asleep while snoking a cigarette. The cigarette
fell and ignited a couch, resulting in a fire which damaged the
apartnment building. The insurer for the owners of the apartnent
bui |l di ng sued the Phillips County Sheriff, Mke Canp, for
negl i gence, attenpting to recover noney paid to its insureds as a
result of the fire. The district court granted Canp's notion for
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summary judgnment and the plaintiff appealed. Canp, 831 P.2d at
587- 88.

On appeal, we noted that Canp could be held liable only if
Br oadbr ooks' act of falling asleep while snoking a cigarette in his
apartnment was reasonably foreseeable. W concluded that it was not

and, therefore, that Broadbrooks' act was a supersedi ng cause of
the plaintiff's injuries. Canp, 831 P.2d at 590.

The record before us in Canp did not contain any evidence
forewarni ng that Broadbrooks m ght accidently start a fire at his
apartnent. In the present case, however, the record contains
sufficient evidence to raise a question of fact for the jury as to
whet her Corliss' crimnal acts against Farrington and her friends
wer e foreseeabl e.

In King, Victor Buddell was involuntarily commtted to Warm
Springs for a three-nonth term A reconm tnent hearing was held
several nonths later and the district court determned that, while
Buddel | was a danger to hinself, the | east restrictive environnent
for himwas a conditional release to the comunity. The State did
not appeal the release order. Less than a nonth after his rel ease,
Buddel | killed David King. King, 856 P.2d at 955. King's parents
sued the State for negligence and the district court dism ssed the
conplaint for failure to state a claim concluding that the State
did not have a duty to appeal the release order. King, 856 P.2d at
955.

On appeal, we noted that a statute permtted the State to
appeal, but that the statute was not mandatory. On that basis, we
concluded that the State did not have a duty to appeal the rel ease

order. W also concluded that Buddell's act was not reasonably
foreseeable by the State and stated that, when an injury is caused
by a third party's intervening act, the defendant's negligent
actions cannot be the proxi mate cause of the injury. King, 856
P.2d at 956-57.

In the present case, the State relies on our statenent in King
that, "if a plaintiff's injury is caused by the intervening act of
a third-party, the defendant's actions cannot be viewed as the
proxi mate cause of that injury." See King, 856 P.2d at 956 (citing
Graham v. Mntana State Univ. (1988), 235 Mont. 284, 289-90, 767
P.2d 301, 304)(enphasis added). W overruled that statenment from
King in Estate of Strever, however, noting that G ahamdid not
support our use of the word "cannot" regarding intervening acts of
third parties. Estate of Strever, 924 P.2d at 673.

The State's reliance on VanLuchene, Kiger, Canp, and King is
m spl aced. Based on the record in this case, we hold that the
District Court was correct in inplicitly concluding that Corliss'
crimnal acts of shooting Kinberly and April were not unforeseeabl e
as a matter of law and in denying the State's notion for summary
j udgnent .
As set forth above, the State renewed its "unforeseeable as a
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matter of |law' argunent at the close of Starkenburg's case-in-chief
via a notion for a directed verdict. The District Court denied the
not i on.

A directed verdict is proper only when there is a conplete
absence of any evidence which would justify submtting an issue to
ajury. Werre, 913 P.2d at 630. Here, our conclusion that the
facts in this case would support a finding that Robbins could
reasonabl y have foreseen crimnal acts of violence by Corliss
agai nst Farrington and her friends establishes that there was
evidence to justify submtting the causation issue to the jury. On
that basis, we hold that the District Court properly denied the
State's notion for a directed verdict.

2. Didthe District Court abuse its discretion in
instructing the jury regarding a parole officer's duty?
The State argues that, in both giving and refusing certain
instructions, the District Court failed to properly instruct the
jury on the duty of a parole officer. A district court has
discretion in instructing the jury and we will not reverse the
court on the basis of alleged instructional errors absent an abuse
of discretion. Wrre, 913 P.2d at 635 (citation omtted).
The State contends that the District Court erred in giving
I nstruction Nos. 9 and 14, both of which relate to duty.
Instruction No. 9 states:
Every person is responsible for injury to the person
of another caused by his negligence.
Negligence is the failure to use reasonabl e care.
Negl i gence may consi st of action or inaction. A parole
officer is negligent if he fails to act as an ordinarily
prudent parole officer would act under the circunstances.
Instruction No. 14 reiterates a parole officer's "duty to exercise
reasonabl e care to control" a parolee. According to the State,
these instructions are incorrect statenents of Montana | aw on a
parole officer's duty because Robbins owed no duty to Starkenburg.
Whet her a legal duty exists is a question of |aw to be determ ned
by the district court. Estate of Strever, 924 P.2d at 669
(citation omtted). Thus, we review the challenged instructions to
determ ne whether they correctly state the Iaw on a parole
officer's duty in this case.

The first three sentences of Instruction No. 9 nerely restate
the principles of negligence contained in Montana statute and case
| aw. For exanpl e, 27-1-701, MCA, states that, except as
ot herwi se provided by |law, "everyone is responsible . . . for an
i njury occasioned to another by his want of ordinary care . :
[;]" simlarly, under 1-1-204(4), MCA, negligence "denote[s] a
want of the attention to the nature or probabl e consequences of the
act or omi ssion that a prudent man would ordinarily give in acting
in his own concerns.” Qur cases repeatedly reiterate that,
ordinarily, negligence involves the failure of an actor to use
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reasonabl e care. See, e.g., Estate of Strever, 924 P.2d at 670-71;
Jacobsen v. State (1989), 236 Mont. 91, 769 P.2d 694.
The general principles of negligence contained in Instruction
No. 9 are correct statements of Montana | aw and, indeed, the State
does not contend otherwise. The State's assertions of |egal error
with regard to Instruction Nos. 9 and 14 relate to the portions of
t hose instructions which apply these general negligence principles
to a parole officer.

W observe at the outset that the State cites to no Mntana
statute or case |law providing an exception for parole officers from
the duty generally inposed by 27-1-701, MCA. Moreover, parole of
inmates fromthe Prison and the status and supervision of parol ees

thereafter are governed by statute in Montana. The parole of an
i npri soned person involves release to the community prior to the
expiration of the prison sentence inposed. See 46- 1- 202(15),
MCA. "A prisoner while on parole remains in the | egal custody of
the institution fromwhich the prisoner was rel eased but is subject
to the orders of the [Board of Pardons and Parole]." Section 46-
23-215(1), MCA. The Departnent of Corrections "retain[s] custody
of all persons placed on parole and shall supervise the persons
during their parole periods in accordance with the conditions set
by the board." Section 46-23-1021(1), MCA. Thus, in Mntana, a
parolee remains in the State's "custody"” and the neani ng of
"custody" is interwoven with defining the State's duty with regard
to parol ees.
The | eqgi sl ature has not defined "custody” in the parole
context. Custody generally is defined as "judicial or penal
saf ekeepi ng: control of a thing or person with such actual or
constructive possession as fulfills the purpose of the [aw or duty
requiring it. . . ." Whbster's Third New International D ctionary, 559
(1971). Simlarly, Black's Law Dictionary, 460 (1968) defines custody
as "[d]etention; charge; control; possession. The term. . . my
mean actual inprisonnment . . . or nere power, |legal or physical, of
I mprisoning or of taking manual possession." Interpreting 46-
23-215(1) and 46-23-1021(1), MCA, according to the plain and
ordi nary neani ng of the | anguage used therein, as we nust (see
Werre 913 P.2d at 631), it is clear that the State continues to
have control over parolees after release fromthe Prison
Furthernore, the State is statutorily required to supervise
parol ees--that is, persons in its custody and over whomit has
power and control --according to the parole conditions inposed.
Section 46-23-1021(1), MCA
Instruction No. 9 does nothing nore than apply general
negl i gence standards to parole officers in supervising parol ees.
Moreover, it does so in a manner entirely consistent with
applicable statutes. Simlarly, Instruction No. 14 nerely inposes
a duty to exercise reasonable care to control a parol ee who al ready
is, by statute, subject to that control
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Nor does the foreseeability conponent of duty wei gh agai nst
the existence of a duty in this case. W recently discussed at
| ength, and clarified, Montana | aw regarding foreseeability insofar
as it relates to the duty elenent of negligence. See Estate of
Strever, 924 P.2d at 670-72; Busta v. Col unbus Hosp. Corp. (1996),
276 Mont. 342, 916 P.2d 122. W stated that
[floreseeability is of prime inportance in establishing
the element of duty. . . . |If a reasonably prudent
def endant can foresee neither any danger of direct injury
nor any risk froman intervening cause he is sinply not
negl i gent.

[ Since duty] is inherently intertwined with
foreseeability, such duty or obligation nust necessarily
be adj udi cated only upon a case-to-case basis.

Busta, 916 P.2d at 134 (quoting Mang v. Eliasson (1969), 153 Mont.
431, 437-39, 458 P.2d 777, 781-82).

Consi derations of foreseeability in the duty context are
directed to the foreseeability of the risk involved with the
conduct at issue. See Estate of Strever, 924 P.2d at 671-72.

| ndeed,
[t] he obligation of defendants turns on whether:

! t he of fendi ng conduct foreseeably invol ved
unreasonably great risk of harmto the interests of
soneone other than the actor. . . . Duty, in other

words, is nmeasured by the scope of the risk which
negli gent conduct foreseeably entails."”

And absent foreseeability, there is no duty owed by

defendants to plaintiff.

Busta, 916 P.2d at 134 (quoting Mang, 458 P.2d at 781-82)(enphasis
added) .

In this case, the conduct at issue is Robbins' supervision of
Corliss, a parolee originally convicted and sentenced to a life
sentence at the Prison for an execution-style nurder. Both the
State and Starkenburg agree that the primary responsibility of a

parol e officer in supervising a parolee is the protection of
society. In this regard, Robbins conceded at trial that an
execution-style nurderer should be supervised nore closely than
ot her types of parol ees because of the potential danger posed by
such a parol ee.

On this record, it is clear that any negligent supervision by
Robbi ns of Corliss foreseeably involved an unreasonably great risk
of harmto persons other than Robbins generally and to Farrington

and those close to her in particular. Furthernore, given that
Mont ana statutes maintain parolees in |egal custody and require
parol e supervision in accordance with the parolee's conditions of
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parol e, Robbins clearly had a duty to exercise reasonable care to
control Corliss and prevent himfrom doing such harm
Finally, we take note of--and reject--the State's "sky is
falling" arguments in this regard. Such argunents are not based on
the | aw and have no place in a case involving fundanent al
princi ples of I aw and application of controlling statutes.
Moreover, a duty to exercise reasonable care when the unreasonabl e
risk of harmin failing to do so is foreseeable is hardly an
extraordi nary burden; such a duty is not--as the State is well
awar e--the equivalent of a duty to exercise 24-hour-a-day control.
Considering Instruction Nos. 9 and 14 in |ight of general
negl i gence principles and Montana statutes which relate to parole
and i npose an affirmative duty to supervise, we conclude that they
correctly state Montana | aw regarding a parole officer's duty.
The State al so asserts error in the District Court's refusal
of three of its proposed jury instructions based on the Restatenent
(Second) of Torts 315 and 319 (1965). The State's proposed jury
instruction no. 16 states:
The State does not have a duty to control or take
charge of a parolee to prevent himfromdoing harmto a
third party victimunless a special relationship exists
between the parole officer and the third party victim
such that the parole officer would know or have reason to
know that the specific identifiable third party victim
woul d be the object of harmby the parolee. The above-
descri bed duty exists only to specifically identifiable
i ndividuals and is not a duty to protect the public at
| ar ge.

Proposed instruction no. 18 provides:

A parole officer has no duty to control the conduct
of a parolee to prevent himfrom causi ng physical harmto
anot her unl ess:

(a) a special relationship exists between the parole
of ficer and the parol ee which inposes a duty upon the
parole officer to control the parol ee's conduct, or

(b) a special relationship exists between the parole
officer and the third party victimwhich gives to the
third party victima right to protection

Finally, the State's proposed instruction no. 19 reads:
A parole officer who takes charge of a parol ee whom
he knows or should know to be likely to cause bodily harm
to others if not controlled is under a duty to exercise
reasonabl e care to control the parolee to prevent him
from doi ng such harm

The State contends that these proposed instructions correctly state
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the |aw applicable to its duty in the present case and negate the
exi stence of any duty because no "special relationship" or
"control" existed and Robbins did not "take charge" of Corliss.
On the face of it, these proposed instructions do not appear
to be entirely consistent with either the Mntana statutes
governing parole or the foreseeability conponent of duty discussed
above. In any event, however, we have not previously adopted the
Rest at enent princi ples on which the proposed instructions were
based and, given our conclusion above that Instruction Nos. 9 and
14 correctly state Montana | aw applicable to this case, we need not
address them further here.

The State al so asserts error in the District Court's refusal
of its proposed instruction no. 17. Review of that proposed
instruction reveals that it is an instruction on cause in fact and
proxi mate cause which is unrelated to the | egal question of the
exi stence of a duty in this case. The State did not present an
argunment regarding this instruction under any issue involving
causation; as a result, we do not address it.

We hold that the District Court did not abuse its discretion
In instructing the jury on Robbins' duty in this case.
3. Did the District Court abuse its discretion in
refusing to declare a mstrial?

During trial, April testified regarding the gun Corliss used
to shoot her, Kinberly and Brenda. She testified that the gun was
old and that it |ooked Iike a gun froma western novie; she noted
that Corliss had to pull back the hamer before firing each shot.

April also testified that the gun was fromthe 1800s and that
[t] he expert witness that testified at [Corliss' crimnal
trial in Washington] said because of the grooves in the
bullet, the slug that cane through [her], and the depth
of them it was an older gun. It hadn't been cl eaned for
quite sonetinme, over many years and it had worn grooves

into it to nake the grooves into the slug.

The State tinely objected to this latter testinony and the District
Court overruled the State's objection. The court also denied the
State's related notion to strike the testinony regardi ng the year

t he gun was manuf act ur ed.

A week later, as the trial was drawing to a close, the State
noved for a mstrial. |In addition to renewing its argunent that
April's testinony was i nadm ssible, the gravanen of the State's
notion was an allegation that Starkenburg's counsel had know ngly

presented false testinony by April. In this regard, the State
advised the District Court that it had obtained a transcript of

Corliss' crimnal trial and that the expert witness did not testify
that the gun Corliss used was fromthe 1800s or was an ol der gun.

The all egati on of know ng presentation of false testinony was
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prem sed on the fact that Starkenburg's counsel already had
obtai ned the transcript and, therefore, had known all al ong--and
concealed fromthe court--that April's testinony was fal se.

St ar kenburg' s counsel denied knowi ngly presenting fal se testinony.
He stated that, while April's recollection of the expert testinony
at the crimnal trial may have been erroneous, she |left Corliss'
crimnal trial with the inpression that the gun was a | ate 1800s

gun.
The District Court reviewed April's testinony and the
testinony at issue fromCorliss' crimnal trial. It concluded that
April's erroneous characterization of the crimnal trial record was
based on her own inpressions of what she heard at that trial. On

that basis, the court rejected the State's contention that
St ar kenburg's counsel knowi ngly put on fal se testinony and deni ed
the State's notion for a mstrial.

Rai sing again both the inadm ssibility of April's testinony
and the knowi ng presentation of false testinony by Starkenburg's
counsel, the State argues on appeal that the District Court erred
inrefusing to grant a mstrial. W review a trial court's denial
of a nmotion for mstrial in a civil case for abuse of discretion.
Dees v. Anerican Nat'l Fire Ins. Co. (1993), 260 Mont. 431, 443,
861 P.2d 141, 148 (citing Kuhnke v. Fisher (1987), 227 Mnt. 62,

68, 740 P.2d 625, 628). W address the State's argunents on
adm ssibility and know ng presentation of false testinony in turn.
Adm ssibility of April's Testinony
Determ nations of the admssibility of evidence are within the
sound discretion of the trial court. 1In re Marriage of Lopez
(1992), 255 Mont. 238, 245, 841 P.2d 1122, 1126 (citing Cooper V.
Rosston (1988), 232 Mont. 186, 756 P.2d 1125). Absent an abuse of
di scretion, we will not reverse a district court's ruling on the
adm ssibility of evidence. See Werre, 913 P.2d at 633.
Hearsay is "a statenent, other than one nade by the decl arant
while testifying at trial or hearing, offered in evidence to prove
the truth of the matter asserted.” Rule 801(c), MR Evid. April's
testinony regarding the expert witness testinony from Corliss'
crimnal trial was clearly a statenent other than one nade by the
declarant while testifying at trial. Starkenburg does not argue
that the testinony was not offered to prove the truth of the nmatter
asserted and does not contend that it falls within one of the
exceptions to the hearsay rul e; indeed, Starkenburg concedes that
April's testinmony in this regard was i nadm ssi bl e hearsay. Thus,
we conclude that the District Court abused its discretion in
adm tting the testinony over the State's objection.

The question remai ns, however, whether the court's abuse of
di scretion constitutes reversible error. See Marriage of Lopez,

841 P.2d at 1126. An error in the adm ssion of evidence is
harm ess and, as a result, does not warrant reversal unless the
substantial rights of the conplaining party have been materially
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affected. Rule 61, MR Cv.P.; Marriage of Lopez, 841 P.2d at
1126.

Here, the District Court provided the State with an
opportunity to inpeach April's testinony via the transcript from
the crimnal trial. |In addition, Starkenburg recalled April as a
w tness and she testified that she had been m staken and did not

know t he manufacture date of the gun.

Mor eover, the record before us contains other evidence
regardi ng the gun used by Corliss. April testified wthout
objection by the State that the gun was an "old revolver" and
| ooked Iike a gun froma western novie. Farrington testified that
Corliss had several "antique guns." Furthernore, April has a .38
caliber bullet | odged near her spine as a result of Corliss' attack
and Corliss' TRO against Betty stated that he and Betty had a .38
revolver in their home. On this record, April's inadm ssible
testinony was nerely cunul ative and, as such, it did not affect the
State's substantial rights. See Hansen v. Hansen (1992), 254 Mont.
152, 160, 835 P.2d 748, 753; Thonpkins v. Fuller (1983), 205 Mont.
168, 186, 667 P.2d 944, 953. Accordingly, we conclude that the
District Court's adm ssion of April's testinony was harm ess error.

M strial Motion

The State argues that Starkenburg presented know ngly false
testinony by April and, therefore, a mstrial was the only adequate
renmedy. The District Court considered the parties' oral argunents,

reviewed April's testinony and the expert testinony from Corliss'
crimnal trial, and concluded that April's testinony was based on

her overall inpression fromthe crimnal trial and an inperfect
nmenory.

The District Court's rejection of the State's "know ngly fal se
testi nony" argunent necessarily involved not only a review of
transcripts, but a weighing of the credibility of both April and
St arkenburg's counsel. W consistently have held that a trial
court acting as a finder of fact is in the best position to
determine the credibility of witnesses, because it observes the
Wi tnesses and their deneanor in person; we are presented with only
a "cold record"” for review See Matter of Seizure of $23,691.00 in
U S. Currency (1995), 273 Mont. 474, 485, 905 P.2d 148, 155 (citing
State v. Flack (1993), 260 Mont. 181, 189, 860 P.2d 89, 94); Wil den
v. State (1991), 250 Mont. 132, 141-42, 818 P.2d 1190, 1196; Kartes
v. Kartes (1977), 175 Mont. 210, 216-17, 573 P.2d 191, 195. Here,
the District Court observed April during the testinony at issue and
St ar kenburg's counsel during the response to the State's allegation
of knowi ng presentation of false testinony; having done so, it
determ ned that no fal se testinony had been presented know ngly.

The State's argunent on appeal anpbunts to no nore than a
request that this Court substitute its judgnent for that of the
District Court regardi ng whether fal se testinony was presented

knowi ngly. We do not substitute our judgnent for that of a trial
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court on such natters. Seizure of $23,691.00, 905 P.2d at 155
(citations omtted).
We hold that the District Court did not abuse its discretion
in refusing to declare a mstrial.
4. Didthe District Court err in submtting the
St ar kenburg survival action to the jury and in
instructing the jury thereon?

A cause of action which exists during a person's lifetine
survives upon his or her death. See 27-1-501, MCA; Swanson V.
Chanpion Int'l Corp. (1982), 197 Mont. 509, 515, 646 P.2d 1166,
1169. As a corollary, the decedent's cause of action, comonly

called a survival action, cannot be pursued if the decedent's death
was i nstantaneous. Swanson, 646 P.2d at 1169; see al so Burns v.
Fi sher (1957), 132 Mont. 26, 30, 313 P.2d 1044, 1047.
[ Where there] is not any appreciable length of tine
bet ween the wong and the death, or, in other words, the
wrong and the death being coincident in point of tine,
the instant the wong is commtted the victimof the
wrong has ceased to exist, [then] it seens inpossible
that there is any cause of action in favor of such
victim This conclusion seens inevitable when the
el ements which are to be considered in determ ning the
nmeasure of damages are taken into account.

Dillon v. Geat N Ry. Co. (1909), 38 Mont. 485, 496, 100 P. 960,
963. The personal representative of the decedent's estate may
pursue a survival action on behalf of the decedent's estate and all
damages recoverable in such an action are personal to the decedent.
Swanson, 646 P.2d at 1169.

The plaintiff in a survival action has the burden of proving

that the death was not instantaneous (see Burns, 313 P.2d at 1047),
or, in other words, that the decedent survived the injury for an
appreci abl e anount of tinme (see Dillon, 100 P. at 963). "[A]n

appreci abl e anbunt of tinme" can be as short as a few seconds. See

St ephens v. Brown (1972), 160 Mont. 453, 460, 503 P.2d 667, 670-71.

Subm ssion of Survival Action to Jury
Prior to the end of trial, the State apparently made a notion
In the nature of a notion for a directed verdict, arguing that
there was insufficient evidence to present Kinberly's survival
action to the jury. The District Court denied the notion in
chanbers prior to convening court on the last norning of trial.
The State contends that the court erred.

A directed verdict is proper only when there is a conplete
absence of any evidence which would justify submtting an issue to
a jury, and all inferences which can be drawn fromthe evi dence
must be considered in a |light nost favorable to the opposing party.
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Werre, 913 P.2d at 630 (citation omtted). Wuether there is
sufficient evidence to send a cause of action to the jury is a
question of law. Collins v. Itoh (1972), 160 Mnt. 461, 472, 503
P.2d 36, 42 (citation omtted). W review a district court's
conclusion of law to determ ne whether the court's interpretation
of the lawis correct. Wrre, 913 P.2d at 631.

The State prem ses its argunment that the survival action
shoul d not have gone to the jury on Starkenburg's failure to
i ntroduce nedical evidence as to the cause or tine of Kinberly's
death; it points out that no testinony was presented regarding
whet her the gurgling noises April heard fromKinberly after
Ki mberly was shot the second tine represented a sign of life.
Accordingly, the State argues that "[t]here was sinply no evidence
that Kim Starkenburg lived for any appreciable period of tine after
she was shot." W disagree.

The record contains evidence that Kinberly remained kneel i ng
besi de Brenda and April after Corliss shot her and while he shot
Brenda and April. Corliss then shot Kinberly a second tine and she
fell to the floor. Corliss subsequently fled fromFarrington's
resi dence and, when he had gone, April went to Kinberly's aid.
According to April, she could hear gurgling sounds from Ki nberly
whi ch sounded "li ke she was trying to breathe, catch her breath."”

St ar kenburg' s evidence in support of the survival action and
the length of tinme Kinberly survived was not particularly strong
and the jury could well have chosen to reject it. The evidence was
sufficient, however, to support a finding that Kinberly's death was
not i nstantaneous and that she survived for nore than a few
seconds. See Burns, 313 P.2d at 1047; D llon, 100 P. at 963.

Moreover, the State cites to no authority under which a
plaintiff in a survival action nust present nedical evidence to
prove that death was not instantaneous or that the decedent
survived for an appreci able anount of tine. Wile the State
correctly observes that, in Stephens, there was nedi cal evidence
that the decedent lived for a few seconds to a few m nutes (see
St ephens, 503 P.2d at 670), nothing in Stephens requires, or even
suggests, that evidence regarding the length of tinme between injury
and death nust be expert nedical testinony.

W hold that the District Court did not err in concluding that
there was sufficient evidence to submt Kinberly's survival action
to the jury and in denying the State's notion for a directed
verdi ct.

Jury Instruction
The State argues that the District Court erred in instructing
the jury on the survival action. As previously stated, a district
court has discretion in instructing the jury and we wll not
reverse the court on the basis of alleged instructional errors
absent an abuse of discretion. Wrre, 913 P.2d at 635 (citation
omtted).
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Instruction No. 20, as given by the District Court to the
jury, provides:

If you find that Kinberly Starkenburg's death was not

I nst ant aneous, your award to her estate shoul d incl ude

the present value of her reasonable earnings after the

date of death during the remainder of her life

expect ancy; and reasonabl e conpensation for decedent's

consci ous nental and physical pain and suffering in the
i nterval between injury and deat h.

The State objected to the giving of any instruction at all on the
survival action, arguing that it was error "to instruct the jury on
a survivorship action for [Kinberly's] estate where there is no
credi ble evidence within the record of this case to allow [a]
survivorship action to go to the jury." In other words, the
State's objection mrrored the basis for its notion for a directed
verdict, which the District Court previously had denied. W
concl uded above that there was sufficient evidence of record to
submt the survival action to the jury. For the sane reason, we
conclude that the District Court did not abuse its discretion in
giving Instruction No. 20 over the State's objection.

The State subsequently advanced two objections to the
substance of Instruction No. 20, one in the District Court and one
in this Court on appeal. The additional objection to the
instruction in the District Court was nade after the jury had been
I nstructed, but before deliberations began. The State's argunent
was, at best, confusing and is susceptible of two interpretations.
The State may have been arguing that the question of whether death
was i nstantaneous was a threshold | egal question for the trial
court; alternatively, it may have been arguing that the jury was
required to find affirmatively that Kinberly "lived for an
appreci abl e anount of tinme" rather than to find, in the | anguage of
I nstruction No. 20, that Kinberly's "death was not i nstantaneous."
On appeal, the State argues that Instruction No. 20 was erroneous
in two respects relating to Starkenburg's burden of proof on the
survival action

We need not address the tineliness of the State's substantive
objection to the instruction in the District Court after the jury
had been instructed. W also need not concern ourselves with
attenpting to ascertain the precise nature of that objection or
whet her any authority exists in support of the objection regardless
of which way it is read. Finally, we need not resol ve whether the
State's burden of proof contentions on appeal with regard to
Instruction No. 20 constitute a change in theory on appeal or an
issue raised for the first tine on appeal.

Rule 51, MR CGv.P., provides that "[n]o party nmay assign as
error the failure to instruct on any point of |aw unless that party
offers an instruction thereon." Here, the essence of the State's
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substantive objections in the District Court and this Court is that
the trial court should have instructed the jury that it was
necessary to find that Kinberly |lived an appreciabl e amount of tine
bef ore damages coul d be awarded on the survival claim The State
di d not propose an instruction on this point, however; indeed, it
did not propose any instructions relating to the survival action.
Thus, it cannot assign as error the District Court's failure to
I nstruct specifically on the "appreci able anount of tinme" el enent
of a survival action. See Werre, 913 P.2d at 636.
The State maintains that Rule 51, MR Gv.P., does not
preclude it fromasserting substantive errors relating to
I nstruction No. 20 because of the timng of instruction-related
matters in the District Court. It states that it did not have an
opportunity to offer instructions because the court only decided on
the final day of trial to give a survival instruction and, at the
time the court advised counsel of the substance of that
instruction, the instruction was not available in witten formfor
review. Based on the record before us, we reject the State's effort
to avoid the application of the Rule 51, MR Gv.P., bar.
The trial of this case was schedul ed for August 7, 1995, On
July 21, 1995, the District Court advised the parties that proposed
I nstructions were to be submtted as soon as possible. Starkenburg
subm tted proposed instruction nos. 1 through 37 on July 20, 1995;
the State filed proposed instruction nos. 1 through 28 on the sane
day. Thereafter, and through August 16, the parties submtted
addi ti onal proposed instructions.
St ar kenburg' s proposed instruction no. 37, submtted on July
20, 1995, was a proposed instruction on danmages in the event the
jury had found for plaintiffs on the question of liability. Wth
regard to the survival action, that proposed instruction provided
as foll ows:
(4) Your award should include reasonable
conpensation to decedent's estate for
reasonabl e conpensation for danmages suffered by
decedent if you find death was not instantaneous.

(Enphasi s added.) The cited source for the entire proposed
instruction was Montana Pattern Jury Instructions (MPl) 25.20
through 25.25 (Civil). The quoted portion of Starkenburg's
proposed instruction no. 37 is, in fact, a verbatimreiteration of
MPI 25.25, captioned "Damages--Survival Action." Thus, as of July
20, 1995, the State knew, or should have known, that the "not
i nst ant aneous"” | anguage was bei ng proposed with regard to the
survival action; indeed, the State shoul d have known that the
| anguage was taken directly fromthe MPI. Notw thstanding the
content of this proposed instruction, the State did not submt a
suppl enental proposed instruction containing the "appreciable
anount of tinme" |anguage with others it filed on August 14, 1995.
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In addition, the District Court and the parties began settling
Instructions informally on the evening before the final day of
trial; the "not instantaneous” proposed instruction was before the
court and the State at that tine. Prior to convening court the
following norning, the District Court ruled on pending notions and,
as the State correctly nmaintains, advised the parties that it was
revising the proposed instruction to add a clarification that, if
the jury found that Kinberly's death was not instantaneous, it
shoul d i nclude various elenents of damages in its award to her
estate. Wile the revised instruction was not available in witten
formfor review, it is clear fromour brief sumary of the record
that the "not instantaneous” | anguage was not a new addi ti on which
prevented the State from proposing instructions on the issue.
| ndeed, Instruction No. 20, as given to the jury, provided in
pertinent part:

If you find that Kinberly Starkenburg' s death was not
I nst ant aneous, your award to her estate should include
[various el enents of danages].

(Enmphasi s added.) This |language is a nere reordering of the
| anguage contained in Starkenburg's proposed instruction no. 37 to
clarify that the jury could not award damages in the surviva
action unless it had first determ ned that death was not
I nst ant aneous.

The State's final argunent regarding its failure to offer a
proposed instruction countering the "not instantaneous" |anguage is
that the District Court only decided on the final day of trial to
instruct on the survival action; it seens to suggest that it was
caught unaware for purposes of applying Rule 51, MR Cv.P.,
because the District Court did not rule on its pending notion for
a directed verdict on the survival action until that day. This
argunent is entirely without nerit. Neither the State nor any
other party can fail to offer proposed instructions on a pl eaded
claimin the hopes of obtaining a directed verdict and then, after
such a notion is denied, bootstrap itself around application of
Rule 51, MR GCGv.P. On this record, it is clear that Rule 51
MR Cv.P., bars the State fromasserting error regarding the
substance of Instruction No. 20. Accordingly, we hold that the
District Court did not abuse its discretion in instructing the jury
on the survival action.

Affirnmed.

/'Sl KARLA M GRAY

VW& concur:
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/'S J. A TURNAGE
/'S JAMES C. NELSON
/'Sl TERRY N. TRI EVEI LER
/Sl W WLLI AM LEAPHART
/'Sl ED McLEAN
Judge of the District Court,
sitting for Justice WlliamE Hunt, Sr.
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