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Justice Janes C. Nel son delivered the Opinion of the Court.

This is an action for declaratory judgnent on issues
concerning the limts of liability coverage avail abl e under a
cl ai ms- made i nsurance policy. The District Court for the Twelfth
Judicial D strict, Liberty County, entered Summary Judgnent in
favor of the insurer, Continental Casualty Conpany (Continental),
and against the plaintiffs, David and Vivienne Herron (the
Herrons). The Herrons appeal. W affirm
We address the follow ng i ssues on appeal :
1. Did the District Court err in granting Continental's
Motion for Sunmary Judgnent on the issue of which policy applies to
the Herrons' clains?
2. Did the District Court err in granting Continental's
Motion for Summary Judgnent on the issue of the general limts of
liability applicable to the Herrons' clains?
3. Did the District Court err in granting Continental's
Motion for Sunmary Judgnent on the issue of the specific limts of
liability applicable to the Herrons' clains?
Factual and Procedural Background
During 1990 and 1991, Jerry Schutz and Schutz-Foss Architects
(Schutz) designed an addition to and were renodeling the Liberty
County Hospital and Nursing Honme (the Hospital) in Chester,
Mont ana. David Herron was the mai ntenance supervisor at the
Hospital. On QOctober 30, 1991, Herron was perform ng a mai ntenance
check on the roof of the Hospital when he slipped on sone ice and

fell, injuring hinself.

On January 22, 1992, Herron wote Schutz to express his
concerns about the unsafe nmethod required to access the roof. In
a list of conplaints about the building, Herron referenced his
fall, stating that "I have discovered this unsafe condition nyself
having slipped off this area, injuring ny back." In his letter,

Herron nade no demand for noney or otherw se indicate that he
intended to hold Schutz responsible for his damages, nor did he
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request that Schutz contact his insurance carrier.

On July 12, 1993, Herron's attorney, Channing Hartelius
(Hartelius), wote a letter to Schutz stating that his office
represented Herron as to the Cctober 30, 1991 accident. Hartelius
requested that Schutz contact his mal practice insurance carrier and
ask themto contact Hartelius' office immediately to discuss "this
claim"

Mary Schutz forwarded Hartelius' letter to Baker Insurance
(Baker), their local clains adjuster, on July 14, 1993. Baker
conpleted a General Liability Notice of Cccurrence/C aimformthat
sanme day. The formindicated that no claimhad been nade prior to
Hartelius' letter. The formalso indicated that the policy
governing Herron's claimwas the policy in effect from March 1,
1993, to March 1, 1994. The formlisted the "Date/ Ti ne of
Cccurrence" as July 12, 1993, the sane date noted as the "Date of
Caim"

Baker subsequently forwarded the claimto C ndy M chel
(Mchel), Professional Liability C aim Specialist, at Continental.
Continental had insured the architectural firmfor professional
liability since March 1, 1986. The policy also covered Jerry
Schutz, individually, to the extent he acted as an agent of the
firm The policy issued to the firmwas renewed on an annual
basis, with the policy period running from March 1st of each year
to March 1st of the follow ng year.

Until the 1994-1995 policy year, the policy carried liability
limts of $100,000. These were aggregate limts applicable to al
clainms made during the policy year. In other words, there was only
$100, 000 available to satisfy all clainms nmade during a policy year,
not $100, 000 for each separate claim Beginning with the 1994-1995

policy year, Schutz purchased increased coverage, upping the
policy's aggregate limts to $1, 000,000 for clains nade during that
policy year.

M chel conpleted a C aim Codi ng Form on August 6, 1993. On
Septenber 9, 1993, Mchel wote Hartelius requesting his theory of
liability regarding the architectural design of the Hospital along
w th docunentation of Herron's injuries and any nedi cal treatnent

he may have recei ved.

On Cctober 7, 1993, Hartelius responded by letter to Mchel's
request. He alleged that Schutz was negligent when he breached his
duty of ordinary care as an architect. Hartelius asserted that
Schutz knew or should have known that "his design of the roof and
accessibility to the penthouse were negligent."

M chel wote Hartelius on February 8, 1994, denying liability
and declining to make an offer for Herron's claim On Cctober 19,

1994, Herron and his wife filed a personal injury and | oss of
consortiumaction against Schutz alleging nunerous deficiencies in
t he design and construction of certain aspects of the Hospital's
r oof .
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The di spute eventually centered on which policy covered the
Herrons' cl ains and, consequently, which limts of liability
applied. The Herrons filed a Conplaint for Declaratory Judgnment on
June 9, 1995, requesting that the District Court resolve the
di sputed i ssues. Continental filed a Mdtion for Sumrmary Judgnent
on January 24, 1996, arguing that the applicable policy was the one
in effect fromMarch 1, 1993, to March 1, 1994, under which the
policy Iimts were $100,000, but, after factoring in paynents nade
on other clains during that policy year, the remaining limts were
only $20,742.94. The Herrons filed a Motion for Summary Judgnent
on February 7, 1996, contending that the applicable policy was the
one in effect from March 1, 1994, to March 1, 1995, under which the
policy limts were $1, 000, 000.

Both noti ons were argued on March 18, 1996. On April 19,
1996, the District Court granted Continental's notion ruling that
the 1993-1994 policy applied and that the Herrons' clains are
subject to the remaining policy limts of $20,742.94 for the 1993-
1994 policy year. The Herrons appeal.
St andard of Revi ew
Qur standard in review ng a grant of sunmmary judgnent is the
same as that initially used by the district court. Dagel v.
Farmers Ins. (1995), 273 Mont. 402, 405, 903 P.2d 1359, 1361
(citing Youngblood v. Anerican States Ins. Co. (1993), 262 Mont.
391, 394, 866 P.2d 203, 204). Summary judgnent is proper when
there is no genuine issue as to any material fact and the noving
party is entitled to judgnent as a matter of law. Rule 56(c),
MR Cv.P.; Dagel, 903 P.2d at 1361.

In Montana, the interpretation of an insurance contract is a
guestion of law. Dagel, 903 P.2d at 1361 (citing Wellconme v. Hone
Ins. Co. (1993), 257 Mont. 354, 356, 849 P.2d 190, 192). W review
a district court's conclusions of lawto determne if the court's

interpretation of the lawis correct. Dagel, 903 P.2d at 1361
(citing NNmmck v. State Farm Mut. Auto. Ins. Co. (1995), 270 Mont.
315, 319, 891 P.2d 1154, 1156).

| ssue 1.

Did the District Court err in granting Continental's
Motion for Sunmary Judgnent on the issue of which policy
applies to the Herrons' clains?

The District Court determned that the July 12, 1993 letter
fromHartelius to Schutz constituted a claim Hence, the court
granted Continental's Mtion for Summary Judgnent concl udi ng t hat
the 1993-1994 policy, along with that policy's limts of liability,
whi ch had been di m nished to $20, 742. 94, applied to the Herrons'
cl ai ns.

The Herrons contend that the 1994-1995 policy, along with that
policy's $1,000,000 limts of liability, apply in this case because
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they did not make a claimuntil they filed their personal injury
and | oss of consortium action against Schutz on Cctober 19, 1994.
The Herrons maintain that the July 12, 1993 letter was not a claim
because it did not nmake a "demand for noney or services" as the
term"claim' is defined in the policy. Furthernore, they contend
that if the July 12, 1993 letter is considered a claim then the
January 22, 1992 letter fromHerron to Schutz nust also be
considered a claim thereby inplicating the 1991-1992 policy with
its $100,000 limts of liability undim nished by any prior clains.
The term"claim is defined at section IV of the policy as
"the receipt of a demand for noney or services, nam ng you and
alleging a wongful act." The Herrons maintain that Hartelius
letter merely informed Schutz that Hartelius was representing
Herron with regard to the accident and asked Schutz to contact its
mal practice carrier. They assert that no demand of any kind was
set forth as required by the policy.
The Herrons argue that the |anguage in the policy is
anmbi guous, thus Montana |aw requires that the terns of the policy
be construed liberally in favor of the insured and strictly agai nst
the insurer. However, it is not the policy |anguage that is
anbi guous, it is the wording of the July 12th letter. As the
District Court stated in its Order on Mtions for Summary Judgnent,
"[t]he rule that an insurance policy is to be construed agai nst the
I nsurance conpany does not carry over to construction of
correspondence froma claimant's lawer." |If the | anguage in an
i nsurance policy is clear and explicit, the policy governs. See
28-3-401, MCA
The question here is whether the July 12th letter constituted
a "demand for noney or services" as required by the policy. 1In the
only Montana case that discusses what constitutes the nmaking of a
cl ai munder a cl ai ms-made i nsurance policy, Wal ker v. Larson
(1986), 223 Mont. 333, 727 P.2d 1321, this Court held that the
letters in question did constitute a claimalthough the policy in
that case, unlike the policy in the instant case, failed to define
a claim
The Herrons cite to a New York case, In Re Anbassador G oup,
Inc. Litigation (E.D.N Y. 1993), 830 F. Supp. 147, to support their
contention that the July 12th letter was not a "demand for noney or
services." |In Anbassador, the policy at issue did not define the
term"claim and the court in that case held that neither of the
two letters in question constituted a claimas that termis
normal Iy viewed. Notw thstandi ng, Anbassador is distinguishable
fromthe instant case in that the holding in Arbassador was based
on the notice provisions in the policy. The policy characterized
the reporting of a "claim' to the insurer as giving notice and the
reporting of a "claint directly to the directors and officers as
the making of a claim Thus the letters in question, because they
were sent to the insurer, did not constitute a claim
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VWhile the authority on this issue is divided, we conclude that
the better reasoned authority holds that letters, like the one in
the instant case, are clains. In Berry v. St. Paul Fire & Marine
Ins. Co. (8th Gr. 1995), 70 F.3d 981, the Eighth Grcuit Court of

Appeal s ruled that a letter asking the conpany to forward

information to its insurance carrier qualified as a claimeven
though it | acked a request for damages in a specific dollar anount.
There the policy defined a claimas a "demand in which damages are
all eged.” The court in that case stated:
True, the letter does not request paynent of a specific
dol | ar anount, but sonetines conplaints in actions
actually filed in Court don't either, so this om ssion
does not seeminconsistent with the letter's being
treated as a "claim" Treating the letter as other than
aclaim it seens to us, requires a tortured construction
of its text.

Berry, 70 F.3d at 982.

Furthernore, in Rentneester v. Wsconsin Lawers Mit.
(Ws. App. 1991), 473 N.W2d 160, a case involving the sane insurer,
Continental, and the sanme definition of a claimas in the case
before us on appeal, the Court of Appeals of Wsconsin held that a
letter fromthe claimant's attorney requesting the insured to
contact his insurance carrier was a claimeven though the letter
did not contain a specific request for danages. The W sconsin
court stated:
[ The] letter could only nean that the Rentneesters
pl anned to seek relief fromH nkfuss if they | ost on
appeal. Mreover, not only did [the plaintiff's
attorney] termhis demand "a claim" this is the precise
construction that Hi nkfuss gave the letter.

Rent neester, 473 N.W2d at 163.

The Herrons contend that Continental's argunment in the instant
case that the letter is a claimshows that the policy is anbiguous
because Continental's argunent is exactly opposite to its argunent
In Rentneester. On the contrary, as the District Court stated in
its order, Continental's assertions in Rentneester do not bind it
here, "[1]t is the result, not the argunent, that has precedenti al
value." Continental asserts in its brief on appeal that it is not
unusual for a party to take a different position in one case than
it didin a previous case and that this is particularly appropriate
where the court in an earlier case rejects the party's argunent.

Continental contends that since the Wsconsin court struck down
Continental's coverage argunent in Rentneester, it is only proper
that Continental accept the |law set forth in that case and adopt it
as its position here.
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The Herrons maintain that the July 12th letter only inplies
that a claimw Il be forthcomng at sonme point in the future. They
assert that they did not nmake a claimuntil they filed their
personal injury and | oss of consortiumaction on Cctober 19, 1994.
Contrary to the Herrons' assertions, filing the action was not
sufficient to bring the claimwthin the 1994-1995 policy year.
The policy states that coverage exists during that period when a
claimis first nmade agai nst the conpany. Filing the conplaint was
sinply the continued pursuit of David Herron's claimoriginally
asserted in July 1993.

Where the alleged tortfeasor has reasonably been put on notice
by the injured party that he intends to hold the tortfeasor
responsi ble for his damages, it would, indeed, be anomalous to hold
that a claimis, nevertheless, not nade until a suit is actually
filed. To do so would encourage litigation as opposed to
negoti ation and settlenent. And, to the extent that the tortfeasor
had a cl ai ns-nmade policy in force when he was notified, but did not
have such insurance in force when the lawsuit was fil ed--perhaps a
year or nore |later--then coverage would be frustrated altogether to
the detrinment of both the injured party and the tortfeasor.

Fur t her nor e, 25-4-311, MCA, nmandates that in actions for the
recovery of noney or danmages for personal injury or wongful death,
t he amount of danmages sought may not be stated in the claimfor
relief. Thus, under the Herrons' interpretation of the policy
| anguage, their conplaint, because it did not state a specific
dol I ar anmount, could not be considered a claimeither.

Even though there was no request for a specific dollar anount
in the July 12th letter, the text on its face indicates that the
Herrons were seeking conpensatory paynent, otherw se, there would
be no reason for Schutz to contact his insurance carrier. As the

District Court pointed out in its order, "[why else would a
plaintiff's lawer wite to an alleged tort-feasor, ask himto
contact his insurance carrier and say a claimexists, other than to
make a demand for noney damages."

Mor eover, both sides treated the matter as a claimfor noney
damages. In addition to initially |abeling the Herrons' demand as
a "claim" Hartelius referenced Continental's claimnunber in
subsequent correspondence. Mary Schutz, believing the July 12th
letter to be a claim forwarded it to Baker on July 14, 1993. A
notice-of-claimformwas conpleted that sane day and forwarded to
Continental. M chel acknow edged the new claimby |etter dated
August 10, 1993, and addressed to Mary Schutz. On August 30, 1993,
Hartel i us provided additional information regarding the claimto
Baker. Thereafter, Mchel sent a letter to Hartelius requesting
addi ti onal docunentation regarding Schutz's alleged liability and
Herron's injuries. Hartelius responded to this request by letter
dated COctober 7, 1993, in which he included Herron's medi cal
records and gave detail ed accusations of Schutz's negligence.
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Nevert hel ess, Continental denied the claimon February 8, 1994.

Taking into consideration Hartelius' letters of July 12th, August

30th, and October 7th, all of which were witten and sent during
the 1993-1994 policy year, clearly a claimwas made.

The Herrons argue that if we hold that the July 12, 1993
letter fromHartelius to Schutz constitutes a claim then we nust
al so hold that the January 22, 1992 letter fromHerron to Schutz

constitutes a claim thus inplicating the 1991-1992 poli cy.
However, the January 22, 1992 letter did not direct Schutz to

contact his insurer carrier, nor did it indicate in anyway that the
Herrons intended to hold Schutz responsible for David Herron's
injuries. Thus the letter does not reasonably fit wthin the
policy definition of a claim The reason for the January 22nd
letter was sinply to point out defects Herron perceived in the
desi gn and construction of the Hospital. It neither stated nor
i nplied any other purpose.

Accordingly, we hold that the District Court was correct in
concluding that the July 12, 1993 letter fromHartelius to Schutz
was a cl ai munder the policy and that the 1993-1994 policy applies

to the Herrons' clains.
| ssue 2.

Did the District Court err in granting Continental's
Motion for Sunmary Judgnent on the issue of the general
limts of liability applicable to the Herrons' clains?

The Herrons argue that under the 1994-1995 policy, the
$1,000,000 limts of liability apply to their clainms. They
mai ntain that the endorsenent in the 1994-1995 policy restricting
coverage to a maxi mum of $100, 000 when a claimis nade prior to
March 1, 1994, or when the policy holder had know edge prior to
that tinme of a wongful act or circunstance which mght result in
a claim is anbiguous and violates the reasonabl e expectations
doctrine as well as public policy. However, since we have already
determ ned that the 1993-1994 policy applies to the Herrons' clains
rather than the 1994-1995 policy, we need not decide this issue.
| ssue 3.

Did the District Court err in granting Continental's
Motion for Sunmary Judgnent on the issue of the specific
limts of liability applicable to the Herrons' clains?

The District Court concluded that the Herrons' clains are
subject to the remaining policy limts of $20,742.94 for the 1993-
1994 policy year. The Herrons argue to the contrary, contending
that regardl ess of when their claimwas nmade, they are entitled to
the liability limts in effect at the tine of the wongful act and
those limts have not been di m ni shed by paynents on ot her clains.
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The Herrons maintain that because the stated limts in effect
during the 1993-1994 policy year and the stated limts in effect at
the time of the wongful act are identical and since the policy
fails to define which set of limts wll apply in that event, under
the accepted rules of policy construction, the limts which provide
t he greatest degree of coverage--the undimnished limts in effect
at the tinme of the wongful act--nust apply. They base their
contention on the provision at section |11 (A)(1) of the policy,
whi ch provi des:

Qur obligation to pay is further limted to:
a. the amount of the Iimt of liability in effect
at the tinme of the actual or alleged
wrongful act, or
b. the amount stated as the [imt of liability for
this policy term
whi chever is |ess.

The Herrons maintain that, because the two limts are equal, this
| anguage in the policy creates an anbiguity and any anbi guity nust
be construed in their favor.

Contrary to the Herrons' assertions, we perceive no anbiguity

in the policy | anguage. The Herrons fail to note the policy
| anguage i nmedi ately preceding the policy provision cited by them

whi ch states:

The limt of liability shown on the Declarations is the

maxi umwe w Il pay for any one or nore claim|[sic] nade

during this policy term This Iimt applies as excess

over any deducti bl e anmount.

It is clear fromthis |language in the policy that the maximumlimt
of liability for all clainms made in any policy period is the
pur chased coverage, which in this case was $100, 000. Conti nent al
then further limts its liability, in the provision cited by the
Herrons, for acts which occurred before the policy period to the
anount of insurance in effect at the tine of the act. This
prevents an insured who has a potential liability fromincreasing
the limts before the claimis actually made.

Since Continental has limted its coverage for all clainms made
during the policy year to $100,000 and since it has already paid
out nearly $80,000 on prior clainms during the 1993-1994 year, the
Herrons are linmited to the remaining policy limts of $20,742.94
for the 1993-1994 policy year. W agree with the District Court

that it is troubling that the anmount of insurance coverage is
limted here just because the cl ai mhappened to be nade at an
I nopportune tinme, but, this is a problemthat occurs with cl ai ns-
made policies. However, as the District Court stated, "[e]ven
I nsurance conpani es have the right to rely on the clear |anguage of
their policies.”
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Accordingly, we hold that the District Court did not err

granting Continental's Mition for Summary Judgnent on the issue of
the specific imts of liability applicable to the Herrons' cl ains.

Affirnmed.
/S  JAMES C. NELSON

W Concur:

IS J. A TURNAGE
/'Sl WLLIAM E. HUNT, SR

/'Sl KARLA M GRAY
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