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Justice Karla M Gay delivered the Opinion of the Court.

Darwi n Zenpel (Zenpel) appeals fromthe judgnent of the Wrkers'
Conpensation Court dismissing his petition for a declaratory judgment. W affirm
W restate the issues on appeal as follows:
1. D d the Wrkers' Conpensation Court err in concluding that 39-71- 501,
MCA (1991), as applied, does not deny Zenpel equal protection of the |aws?
2. Did the Wrkers' Conpensation Court err in concluding that 39-71-501,
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MCA (1991), as applied, does not deny Zenpel access to the courts?
FACTUAL AND PROCEDURAL BACKGROUND
The facts in this case are undisputed. 1In early Decenber of 1991, Zenpel was
living and working on the Flathead Reservation in Lake County, Montana. He injured
his eye while enployed by Rodney Schall (Schall), an enrolled nmenmber of the
Conf ederated Salish and Kootenai Tribes (Confederated Tribes) of the Flathead
Reservation. Zenpel is not a nenber of the Confederated Tribes.
At the tine of Zenpel's injury, Schall was conducting a | oggi ng operation on the
Fl at head Reservation pursuant to a contract with Fl athead Post and Pol e Yard, Inc.
(Fl at head Post and Pole), a tribally-owned business. Schall did not have workers'
conpensation insurance at the time of Zenpel's injury. The Confederated Tribes carried
wor kers' conpensati on i nsurance, obtained through the State Conmpensati on Mitua
I nsurance Fund (State Fund), which covered tribal nenbers enpl oyed by Fl at head Post
and Pol e.
Following his injury, Zenpel filed two petitions in the Wrkers' Conpensation
Court seeking workers' conpensation benefits fromthe State Fund. Those petitions were
dism ssed without prejudice after the parties agreed to proceed in the Confederated
Tribes' tribal court (Tribal Court).
In accordance with the parties' agreenent, the State Fund, together w th Fl athead
Post and Pole, filed a declaratory judgnent action in the Tribal Court, nam ng Schall and
ot her | oggers as respondents. The State Fund and Fl at head Post and Pol e requested the
Tribal Court to determi ne whether Schall and the other |oggers' contracts with Flathead
Post and Pole required themto carry workers' conpensation insurance. The petition also
requested the Tribal Court to determ ne whether the Workers' Conpensation Act (the
Act) is applicable to a business wholly owned by an enrolled tribal nenber (Indian
busi ness) and operated exclusively within the exterior boundaries of the Flathead
Reservation. Zenpel intervened in the action.

The Tribal Court concluded that Schall's contract with Fl athead Post and Pol e did
not require himto carry workers' conpensation insurance. It further concluded that the
Act does not apply to an Indian business conducted exclusively within the exterior
boundari es of the Fl athead Reservati on.

Zenpel then sought benefits for his injury fromthe Uni nsured Enployers' Fund
(UEF), a statutory fund which is part of the Act and the general purpose of which is to
pay an injured enployee of an "uninsured enployer” the benefits the enpl oyee woul d
have received if the enployer had been properly enrolled under the Act. The UEF
deni ed Zenpel's claimfor benefits on the basis that Schall was not an "uni nsured
enpl oyer™ as defined in 39-71-501, MCA (1991), because he was not--and coul d not
be--required to carry workers' compensation insurance under the Act.
Zempel subsequently petitioned the Wrkers' Conpensation Court for a
decl aratory judgnent, namng the UEF as the respondent. Zenpel and the UEF agreed
that Schall could not be required to carry workers' conpensation insurance and,
therefore, that he was not an "uni nsured enpl oyer” as defined in 39-71-501, MCA
(1991). By stipulation, they Iinmted the issue before the Wrkers' Conpensation Court
t o whet her 39-71-501, MCA (1991), as applied, denies Zenpel equal protection of the
| aws or access to the courts in violation of the Montana Constitution.
In accordance with well-established case |aw requiring courts to avoid
constitutional questions whenever possible, the Wrkers' Conpensation Court made an
i ndependent deternination that the Act does not apply to a business wholly owned by
tribal nenbers and operating exclusively on the Flathead Reservation. As a result, the
court concluded that Schall was not required to provide workers' comnpensation insurance
for his enployees; that, for the same reason, Schall was not an uninsured enpl oyer
within the meani ng of 39-71-501, MCA (1991); and, therefore, that the UEF is not
statutorily obligated to pay benefits for Zenpel's work-related injury. Turning to the
constitutional questions of whether 39-71-501, MCA (1991), as applied, denied Zenpel
equal protection of the |laws or access to the courts under the Montana Constitution, the
Workers' Compensation Court concluded that it did not. Zenpel appeals the court's
concl usions on his constitutional argunents.
STANDARD OF REVI EW
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It is well-established in Montana that a | egislative enactnment "is presuned to be
constitutional and will be upheld on review except when proven to be unconstitutiona
beyond a reasonable doubt." City of Billings v. Laedeke (1991), 247 Mnt. 151, 154,

805 P.2d 1348, 1349. A party attacking the constitutionality of a statute bears a
significant burden in establishing its invalidity. In re Matter of Wod (1989), 236 Mnt.
118, 122, 768 P.2d 1370, 1373 (citation onitted).

Zenpel asserts error by the Wirkers' Conpensation Court in interpreting the | aw
applicable to this case. W review the Wrkers' Conpensation Court's concl usi ons of
law to determine if the court's interpretation of the lawis correct. Caekaert v. State
Compensation Miutual Ins. Fund (1994), 268 Mont. 105, 110, 885 P.2d 495, 498.

DI SCUSSI ON
1. D dthe Wrkers' Conpensation Court err in concluding that 39-71-
501, MCA (1991), as applied, does not deny Zenpel equal protection of the
| aws?

The princi pal purpose of the Equal Protection Clause is to ensure that citizens are
not subject to arbitrary and discrimnatory state action. Godfrey v. Mntana State Fish
& Gane Conm n (1981), 193 Mont. 304, 306, 631 P.2d 1265, 1267. W review state
action or legislation subject to an equal protection challenge under one of three |evels of
scrutiny. See MKaney v. State (1994), 268 Mont. 137, 145-46, 885 P.2d 515, 521.

If a fundamental right is infringed or a suspect class is affected, we apply strict scrutiny.
McKaney, 885 P.2d at 521. W apply middle-tier scrutiny in limted situations where
constitutionally significant interests are inplicated by government classification. See
Butte Community Union v. Lewis (1986), 219 Mnt. 426, 434, 712 P.2d 1309, 1314.

In all other situations, we apply the rational basis test; the inquiry under this test is
whet her the classification is rationally related to a legitimte governnment objective.
McKaney, 885 P.2d at 521.

The Workers' Conpensation Court applied the rational basis test to Zenpel's equal
protection challenge to 39-71-501, MCA (1991). Zenpel contends that, pursuant to
Lewis, middle-tier scrutiny applies because, like welfare benefits, workers' conpensation
benefits are "lodged in" Article XIl, Section 3(3) of the Montana Constitution. W
di sagree that Lewis has application here.

At the tinme Lewis was decided, Article XII, Section 3(3) of the Mntana
Constitution provided: "The |egislature shall provide such econon ¢ assistance and socia
and rehabilitative services as may be necessary for those inhabitants who, by reason of
age, infirmties, or msfortune may have need for the aid of society." See Lewis, 712
P.2d at 1310 (enphasis added). W determined that this section did not create a
fundanental right to welfare benefits because the directive to provide such benefits was
not found within the Declaration of Rights and welfare was not a right " 'w thout which
other constitutionally guaranteed rights would have little nmeaning." " See Lewi s, 712
P.2d at 1311 (citation omitted). W noted, however, that welfare benefits were
sufficiently inportant to warrant reference in our Constitution and concluded that, by
virtue of the directive contained in Article XlIl, Section 3(3), welfare benefits were
"l odged in" the Montana Constitution. See Lewis, 712 P.2d at 1311, 1313. On that
basis, we held that classifications which abridge welfare benefits are subject to hei ghtened
scrutiny, or a mddle-tier analysis. Lewis, 712 P.2d at 1311, 1313-14.

Article XlIl, Section 3(3) of the Montana Constitution was anended in 1988,
approximately two years after we decided Lewis. The anmended version was in effect at
the tinme of Zenpel's work-related injury.

As anended, Article XIl, Section 3(3) provides: "The |egislature may provide such
econom ¢ assi stance and social and rehabilitative services for those who, by reason of
age, infirmties, or msfortune are determned by the legislature to be in need."
(Enphasi s added.) Unlike the version of Article XlI, Section 3(3) at issue in Lewis, the
anended version does not contain a directive that the | egislature shall provide welfare
benefits. Thus, the constitutional underpinning for our application of heightened scrutiny
to a statute abridging welfare benefits in Lewis no |longer existed at the time of Zenpel's
infjury. As a result, Lewis provides no support for Zenpel's argurment for application of
m ddl e-tier analysis here and it is not necessary to determnm ne whether workers'
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conpensation benefits are "lodged in" Article XlII, Section 3(3) of the Mntana
Constitution.

Mor eover, we consistently have applied the rational basis test to equal protection
chal | enges in workers' conpensation cases. See, e.d., Strateneyer v. Lincoln County
(1993), 259 Mont. 147, 151, 855 P.2d 506, 509 (Strateneyer |); Burris v. Enploynent

Rel ati ons Div./Dept. of Labor and Indus. (1992), 252 Mnt. 376, 380, 829 P.2d 639,
641; Cottrill v. Cottrill Sodding Serv. (1987), 229 Mont. 40, 43, 744 P.2d 895, 897.

In fact, we have expressly rejected use of the mddle-tier |evel of scrutiny in analyzing
equal protection argunments in a workers' conpensation case. See Burris, 829 P.2d at
641 (citation onmtted). W conclude, therefore, that the rational basis test applies in
det erm ni ng whet her 39-71-501, MCA (1991), as applied, denies Zenpel equal
protection of the |aws.

Zenpel's equal protection argunent is not a nodel of clarity. He contends that
he is advancing an "as applied" challenge, rather than a facial challenge, to the definition
of uni nsured enpl oyer contained in 39-71-501, MCA (1991), in that application of the
definition to his situation precludes his entitlenent to the same UEF benefits as "all other
wor kers."” This approach apparently recognizes that a facial equal protection challenge
to the definition of uninsured enployer contained in 39-71-501, MCA (1991), is not
avai |l abl e because Zenpel is excluded from UEF coverage by controlling principles of
federal law regarding state jurisdiction over Indian reservations, rather than by the
statutory definition itself. On the other hand, Zenpel relies on our analysis of a facial
equal protection challenge in Arneson v. State, by Dept. of Admn. (1993), 262 Mbnt.
269, 864 P.2d 1245, in arguing that the statutory definition of uninsured enployer is
under-inclusive due to the exclusion from UEF coverage of injured workers enpl oyed by
I ndi an busi nesses operating exclusively within the exterior boundaries of the Flathead
Reservati on.

In considering Zenpel's equal protection challenge, we initially address the Act

itself and the underlying purpose of the UEF, which is part of the Act. The Mntana
| egi slature enacted the Act to provide enpl oyees who experience work-related injuries
wit h guarant eed conpensation on a no-fault basis while relieving enployers from
potential uncapped tort recoveries. See Strateneyer v. Lincoln County (1996), 276
Mont. 67, 74, 915 P.2d 175, 179 (Strateneyer |1); see also 39-71-105(1), MCA
(1991). To that end, and with certain statutory exceptions, enployers in Mntana are
subject to the Act and are required to provide workers' conpensation insurance coverage
to their enpl oyees through enrollnment in one of three workers' conpensation insurance
pl ans. See 39-71-401, MCA (1991). Nothing in the 1991 Act specifically exenpts or
excl udes | ndi an busi nesses operated exclusively on an Indian reservation in Mntana from
bei ng subject to the Act.
The UEF was created as part of the Act to provide an injured enpl oyee of an
uni nsured enpl oyer with the sane benefits which the enpl oyee woul d have received had
the enpl oyer been properly enrolled in a workers' conpensation plan. See 39-71-502
MCA (1991). For UEF purposes, "uninsured enployer" is defined as an "enpl oyer who
has not properly conplied" with the Act by enrolling in a workers' conpensation
i nsurance plan, as required by 39-71-401(1), MCA (1991). See 39-71-501, MCA
(1991). Thus, only injured enpl oyees of enployers neeting the definition of uninsured
enpl oyer contained in 39-71-501, MCA (1991), are entitled to the "substitute" workers’
conpensation benefits the UEF was created to provide to injured enpl oyees of enployers
who have failed to "properly compl[y]" with the Act. See 39-71-501 and 39-71-502
MCA (1991).
The UEF is part of the Act and inseparable fromit. The UEF is funded by
rei mbursed benefits fromstatutorily-defined "uninsured enpl oyers"--enpl oyers subject
to the Act but who fail to neet its requirenents--as well as by penalties assessed agai nst
such enpl oyers. See 39-71-504, MCA (1991). As a result, the UEF has no funding
mechani smto provide "substitute"” workers' conpensation benefits to injured enpl oyees
of enployers not subject to the Act. |If the UEF were to provide coverage to enpl oyees
whose enpl oyers are not subject to the Act, such as enpl oyees of |ndian busi nesses
operating exclusively on Indian reservations, it would be unable to recoup such benefits
fromthe exenpt enployers. Nor would the UEF have authority to assess penalties
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agai nst such enpl oyers.

Zenpel 's equal protection argument essentially asks us to unhook the UEF from
the Act of which it is an integral part, but it is the tie between the two--and the viability
of the UEF as a direct result of that tie--which is the very purpose for which the UEF
was created. The limtation on entitlenent to UEF benefits to injured enpl oyees of
uni nsured enpl oyers subject to the Act bears a reasonable relationship to that purpose
because it is only those enployers subject to the Act in the first instance upon whomthe
State can i npose the rei nbursenent and penalty obligations which provide the source of
the UEF benefits.

In this regard, it is critical to recall that equal protection does not require that al
persons be treated alike regardl ess of whether their circunstances are the sane; it
requires only that all persons be treated alike under like circunmstances. See Billings
Assoc. Plumbing, Etc. v. State Bd. of Plunbers (1979), 184 Mnt. 249, 253, 602 P.2d
597, 600 (citations omtted). Here, Zenpel's circunstances are unlike those of injured
enpl oyees working for uninsured enployers as defined by 39-71-501, MCA (1991).
Statutorily-defined uninsured enployers have failed to conply with an Act to which they
are subject, but they remain subject to the state's authority to enforce funding for the
UEF t hrough rei nbursenent and penalties. Schall, on the other hand, has not failed to
comply with the Act because he is not subject to it by virtue of federal Indian |aw, nor
is he subject to the state's authority to fund UEF benefits through inposition of
rei mbursenment and penalty obligations on enployers subject to the Act. W concl ude,
therefore, that because | ndian busi nesses operating exclusively on Indian reservations are
not subject to the Act, the exclusion of injured enployees of such enpl oyers from UEF
coverage--via application of the 39-71-501, MCA (1991), definition of "uninsured
enpl oyer"--is rationally related to the legiti mate government purpose of providing
"substitute" workers' conpensation benefits to injured enployees of enployers subject
to--but failing to conply with--the Act.

W note that Zenpel relies entirely on Arneson in support of his argunment that the
39-71-501, MCA (1991), definition of "uninsured enployer" is under-inclusive and,
therefore, violates equal protection as applied to him As noted above, however, Arneson
i nvol ved a facial equal protection challenge to a statute. Qur analysis there, which
i nvol ved whether a rational basis existed for a |egislative classification, cannot be
superi nposed onto Zenpel's "as applied" challenge to 39-71-501, MCA (1991), in this
case, because here it is federal |aw regarding state jurisdiction over Indian reservations--
rather than a legislative classification--which results in the classification excluding Zenpel
from UEF cover age.
Moreover, we agree with the Wrkers' Conpensation Court's observation that,
when citizens of Montana avail thensel ves of jobs on an Indian reservation, they agree
to abide by tribal rules. 1t is no nore onerous to exclude a Montana citizen who deci des
to work on an Indian reservation fromthe protections of the Act--and the UEF--than to
exclude a Montana citizen who decides to work in another state.

Accordingly, we hold that the Workers' Conpensation Court did not err in
concl udi ng t hat 39-71-501, MCA (1991), as applied, does not deny Zenpel equa
protection of the |aws.

2. Didthe Wrkers' Conpensation Court err in concluding that 39-71-
501, MCA (1991), as applied, does not deny Zenpel access to the courts?

Relying on Article Il, Section 16 of the Montana Constitution, Zenpel argues that
the Workers' Conpensation Court erred in concluding that 39-71-501, MCA (1991),
as applied, does not deny himaccess to the courts. His denial of access to the courts
argument is based entirely on his lack of entitlenent to the | egal remedies afforded
i njured enpl oyees under the Act. Specifically, he points out that he is denied access to
the Workers' Conpensation Court because his enployer, Schall, is not subject to the Act
and that he is precluded frombringing an i ndependent cause of action under 39-71- 515,
MCA (1991), because Schall is not an uninsured enployer as defined in 39-71- 501,
MCA (1991). W observe that the concessions inherent in Zenpel's specifications of
deni al of access--that Schall is not subject to the Act and is not an "uninsured enpl oyer"--
constitute an inmplicit concession that the Act is inapplicable.

file:///C|/Documents%20and%620Setti ngs/cu1046/Desktop/opinions/96-103%200pinion.htm (5 of 6)4/12/2007 12:25:37 PM



96-103

Article Il, Section 16 of the Montana Constitution provides that "[c]ourts of justice
shall be open to every person. . . ." Watever the paraneters of this right of access to
the courts may be, Zenpel cites to no authority pursuant to which a court action under
a purely statutory schene such as the Act nust be permtted even where the Act itself is
conceded to be inapplicable to the case at hand.

Furthernmore, nothing in 39-71-501, MCA (1991), as applied to Zenpel,
precludes the viability of non-workers' conpensation clainms or actions under such
ci rcunstances and, indeed, an enployee of such an enpl oyer not subject to the Act is not
limted by the exclusive renedy provision contained within the Act. See 39-71-411
MCA (1991); see also Kleinhesselink v. Chevron, U S. A (Mnt. 1996), 920 P.2d 108,
111, 53 St.Rep. 668, 669; Strateneyer |1, 915 P.2d at 181. Thus, while application of
39-71-501, MCA (1991), nmay preclude judicial access and renedi es under the Act, it
does not prevent Zenpel from pursuing non-Act clains against Schall.

It is true that federal law may limt Zenpel's |egal recourse against Schall to an
action in the Tribal Court, because state courts generally do not have jurisdiction over
civil causes of action by a non-Indian agai nst an |Indian where the event at issue occurred
on an Indian reservation; assunption of jurisdiction by the state in such actions would
"undermi ne the authority of the tribal courts over Reservation affairs and hence woul d
infringe on the rights of Indians to govern thenselves." See Wllianms v. Lee (1959), 358
U S 217, 223, 79 S.Ct. 269, 272, 3 L.Ed.2d 251, 255. However, Zenpel has cited to
no authority, and this Court has found none, which requires--or even all ows--guaranteed
access to state courts for an injury where such access is precluded by federal |aw
prohibiting the exercise of state jurisdiction over the claim Accordingly, we hold that
the Workers' Conpensation Court did not err in concluding that 39-71-501, MCA
(1991), as applied, does not deny Zenpel access to the courts.

Affirmed.

/'Sl KARLA M GRAY

W concur:

/'Sl W WLLI AM LEAPHART
/S WLLIAM E. HUNT, SR
/'Sl JAVMES C. NELSON

Justice Terry N. Trieweiler specially concurring.

I concur with the result of the mgjority opinion. However, consistent with ny

di ssenting opinion in Strateneyer v. MACO Workers' Conpensation Trust (1993), 259
Mont. 147, 155, 855 P.2d 506, 511, | would apply middle-tier scrutiny to any |legislative
classification which denies workers' conpensation benefits to distinct classes of injured

enpl oyees.

Nevert hel ess, applying middle-tier scrutiny to the distinction alleged in this case,

I would arrive at the sane conclusion that the majority has reached pursuant to the

rati onal basis test.
For these reasons, | specially concur with the majority opinion.

/'S TERRY N. TRI EVEI LER
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