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Justice W WIIliam Leaphart delivered the Opinion of the Court.

On March 28, 1996, this Court granted Katherine Jones' and TimLienps (Rel ators)
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application for supervisory control and renmanded the natter to the District Court for an
evidentiary hearing in order to develop a factual record regarding the contentions before
the court. Hon. Ed McLean, District Judge, Fourth Judicial District, appointed Senior
Water Master Kathryn L. W Lanbert to conduct the evidentiary hearing. After
conducting an evidentiary hearing, Senior Water Master Lanbert filed a pMasterps
Reportp with the court on Cctober 30, 1996. The District Court, noting that no
objections were filed to the proposed Findings of the Senior Water Master, adopted the
Findings in their entirety.
The issues which are raised in the application for supervisory control and which
wer e addressed by the Senior Water Masterps 62 Findings of Fact, are as foll ows:
1. The District Court exceeded its statutory jurisdiction by performng a
de facto adjudication of water rights to Carlton Creek by issuing the 1989
Updat ed Decr ee.

2. None of the conditions allowi ng a sua sponte decree update to "fill in"
clerical or descriptive deficiencies in the decree as allowed under Cate v.
Har grave, 209 Mont. 265 (1984) and Quigley v. MlIntosh, 110 Mont. 495
(1940) were present when the Order Authorizing Updated Decree was
ent er ed.

3. The District Court erred by issuing the 1989 Updated Decree w thout
first providing notice and hearing to all interested parties. Relators' and
other Carlton Creek claimants' water rights were altered and reduced
wi t hout their know edge until the inadvertent discovery of the 1989 Updated
Decr ee.

4. The 1989 Updated Decree contains substantial errors and mnistakes that
materially affect the right of Relators.

5. Judge Brownl ee had a conflict of interest in the subject matter of the
Updat ed Decr ee.

6. The 1989 Updat ed Decree has been used as the basis for allocating
Carlton Creek causing the premature shut off of water to Relators and ot her
claimants in violation of their priority rights under the 1982 Decree, and

will continue to be used unless the District Court's Novenber 28, 1995
Order is reversed.

7. |If the Updated Decree is not set aside the Water Court will have the
authority to use, and is expected to rely upon, the Updated Decree to
determ ne the ownership (as well as other details) of Carlton Creek decreed
rights pursuant to 85-2-231, MCA

8. The District Court violated Article Il, Section 9 of the Mntana
Constitution by issuing the 1989 Updated Decree w thout public notice or
hearing, thereby depriving Jones and Lien of the right to exam ne the
docunments and observe the deliberations of the Court and others invol ved
i n devel opi ng the Updated Decree.

9. Relators are entitled to attorney's fees.

Backgr ound
Wthout setting forth the Senior Water Masterps findings verbatim we provide the
followi ng factual background for purposes of placing our decision in proper context.
On February 21, 1902, the Hon. J. M denents entered his Findings of Fact,
Concl usi ons of Law and Order in Cause No. 1835, Young v. Pendergrass, Fourth
Judicial District in and for Mssoula County ("the 1902 Decreep). Judge Cenents
decreed 27 water rights on Carlton Creek, specifying the then current owners' nanes, the
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flowrate, the priority date, and, in sone instances, the ditch used to convey the water.
On January 31, 1989, the Hon. Janes B. Wuweelis, the Hon. John S. Henson, the
Hon. Jack L. Green and the Hon. Douglas G Harkin, the four District Court Judges of
the Fourth Judicial District, entered an Order Authorizing Updated Decree in Cause No.
1835, Young v. Pendergrass. The Order directs (1) that the title of the action be changed
by adding pln the Matter of the Adjudication of Carlton Creek;p (2) that retired District
Court Judge E. Gardner Brownlee be recalled to active duty to do the necessary research
and prepare the updated decree; (3) that the Cerk of Court put the old decree in archives
and prepare a nodern file jacket for the updated decree and all subsequent filings; and
(4) p[t]hat the updated decree shall supersede all prior pleadings in this action relating to
the matters contained in the updated Decree.p
The Necessity for the Updated Decree
The Judges of the Fourth Judicial District were concerned about the deteriorating
physical state of the 1902 Decree. Because the 1902 Decree did not include place of use
or |legal descriptions, it had been, and would continue to be, necessary for the water
conmi ssioners, as well as the public, to handle the 1902 Decree and the initial pleadings.
As the Senior Water Master noted, the 1902 Decree is indeed very fragile; the paper is
thin and very brittle, the ink is faded and pages are tattered and ripped. The 1902 Decree
has been kept in a fol ded envel ope for as many as 94 years and it is nowdifficult to open
and use the 1902 Decree without risking nore danage. Accordingly, on January 31,
1989, the Judges of the Fourth Judicial District issued an Order Authorizing Updated
Decree in Cause No. 1835.
On April 27, 1989, the Updated Decree Establishing Water Rights in Carlton

Creek, M ssoula County (pUpdated Decreep) was entered by the Hon. E. Gardner

Brownl ee. The Updated Decree includes ownership, priority date, flow rate, place of use
and ditch used for each right. The Updated Decree al so notes that sone of the decreed
rights were not clainmed by any Statenent of Caimin the ongoi ng Montana Water Court
adj udi cation of water rights on Carlton Creek so that no el enments of those water rights
were decreed in the Updated Decree.

Rel ators TimLien and Kat herine Jones, husband and w fe, purchased their
property and water right located within the Carlton Tracts in 1986. Their water right
claim76H W 114356-00 is for a portion of Peter Hendrickson's second water right, in
the anount of 150 nminer's inches, decreed in 1902. As of the date of the Updated
Decree, ten Statenents of Claimhad been filed with regard to Carlton Creek based upon
the Hendrickson water right. The ten Statenments of C aimexceed the 150 miner's inches
of the Hendrickson right. This "overclaim' clearly evidences an existing ownership
di spute which is the subject of the adjudication in the Montana Water Court.
Jones did not receive notice fromthe District Court, the Cerk's office or anyone
el se that the Order Authorizing an Update to the 1902 Decree had been entered. Lien
did not receive notice that the 1902 Decree was going to be updated or that his water
right was going to be adjudicated. Neither the 1989 Order Authorizing Updated Decree
or the Updated Decree had a certificate of mailing indicating notice to Relators or to any
ot her individuals or entities.
On Septenber 11, 1995, after discovering that an Updated Decree had been

entered, Relators filed a Motion to Amend and Set Aside Decree with the District Court

of the Fourth Judicial District. On Novenber 28, 1995, the Hon. Ed MLean i ssued an

Order Denying the Motion. In its order, the District Court, referencing the on-going

adjudication in the Water Court, stated that "[t]he matter of Carlton Creek has been

reviewed by the Water Court in Bozeman, Montana before the Honorable Bruce Loble,

Chi ef Water Judge. Therefore it is hereby ordered that all notions to set aside the decree

of May 31, 1989 are denied as a new decree has been issued by the Water Court and that

decree is controlling.”
. Question Presented

The di spositive question presented by this petition is whether the substantive

provi sions of the Updated Decree in effect adjudicated water rights and thus exceeded the
jurisdiction of the District Court.
Di scussi on
Section 85-2-234(6), MCA, specifies the elenments of existing water rights which
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are to be adjudicated by the Montana Water Court. These elenents are the nanme and
address of the owner, the flow rate and/or volune as required, the priority date, the
pur pose (use), the legal description of the land to which the right is appurtenant (the place
of use), the source, the point of diversion, the neans of diversion, and the period of use
each year
The Order Authorizing Updated Decree does not specifically direct that the 1902
decreed rights be re-adjudi cated. However, specific provisions of that Order state:
Finding of Fact 3 - To renedy this situation the 1902 decree shoul d be
rewor ked and expanded to include additional information such as the |and
description of the place of use, any subsequent court order defining a
decreed right, the judicial know edge of the court relating to present use of
water, and information regarding ditches, |ake storage water or any other
information that is necessary for a water comm ssioner to have to properly
perform his duty.

Order nunber 3 - That the Oerk of this Court is instructed to place the old
file in the archives of the court and prepare a new file jacket of nodern
design for this order, the updated decree and all subsequent papers filed that
a [sic] filed in this cause.

Order nunber 4 - That the updated decree shall supercede all prior
pleadings in this action relating to the matters contained in the updated
Decr ee.

Pursuant to the directive of the Order Authorizing Updated Decree, the Updated
Decree decrees the ownership, priority date, flowrate, place of use and neans of
diversion of the various rights. It thus constitutes a de facto adjudication of water
ri ghts.

The Water Court is presently in the process of adjudicating the rights to Carlton
Creek. A Tenporary Prelimnary Decree of the North End Sub-basin of the Bitterroot
Ri ver (Basin 76HB), was issued in Septenber 1992, and included 92 clainms for Carlton
Creek waters. After the tenporary prelimnary decree is nodified by the objection and
hearing process, a final decree will be entered and will supersede both the original 1902
Decree and the Updated Decree. Section 85-2-234, MCA. However, in light of the
"overclain status of clains on Carlton Creek in the Water Court, the Water Court's
Tenporary Decree will not effectively establish rights or priorities on Carlton Creek.
Rat her, the Updated Decree, unless reversed, will continue to control the determination
and admi nistration of water rights on Carlton Creek
We determne that the District Court exceeded its jurisdiction in entering the
Updated Decree. It is solely within the province of the Water Court, not the District
Court, to determine priority dates, flow rates, place of use and neans of diversions of
the Carlton Creek water rights. See 85-2-234(6), MCA. W hold that the Updated
Decree thus infringes upon the exclusive jurisdiction of the Water Court to determ ne
t hese aspects of water right ownership. Ml denberger v. Glbraith (1991), 249 Mbnt.
161, 815 P.2d 130, involved M| denbergers' claimof a prescriptive easenent in a water
ditch. W held that, while a district court may grant injunctive or other relief which is
necessary and appropriate to preserve property rights or the status quo pendi ng i ssuance
of a final decree, the district court lacks jurisdiction to issue a final decree with regard
to the water right. "The jurisdiction to interpret and determ ne existing water rights rests
exclusively with the water courts. Section 3-7-501, MCA." M denberger, 815 P.2d at
134. This principle was reaffirned in Baker Ditch Conpany v. District Court (1992) ,
251 Mont. 251, 255, 824 P.2d 260, 262:
By statute, the water court is vested with exclusive jurisdiction relative to
all matters relating to the determ nation of existing water rights within the
boundari es of the State of Mntana.

file:///C|/Documents%20and%620Setti ngs/cu1046/Desktop/opi nions/95-574%20(05-28-97)%200pinion.htm (4 of 6)4/11/2007 11:10:30 AM



95-574

in" a pre-1973 water decree

Under certain circunstances a district court may "fill
Cate

with further delineations such as time or season of use and acreage of application.
v. Hargrove (1984), 209 Mont. 265, 680 P.2d 952. However, the Updated Decree in
question goes beyond "filling in" when it reall ocates and adjudicates water rights that did
not previously exist under the original 1902 Decr ee.
The Chief Water Court Judge, Hon. C. Bruce Loble, has filed an amicus brief in
this matter in which he asserts that the Updated Decree was not intended as an
adj udi cation of water rights. Rather, it was designed to fornmalize what woul d ot herw se
be a routine adninistrative function; that is updating the records of Carlton Creek to
reflect who has succeeded to a particular water right. He points out that such updating
i s necessary when, over the course of time, original owners die or they sell or subdivide
their property. |In order to adm nister the water rights at the present tinme, the water
comm ssioners need to know who the present owners are. Judge Loble argues that if
Rel ators are as dissatisfied with the manner in which the water comm ssioners are
adm ni stering or allocating the water on Carlton Creek, then their proper renedy is found
in 85-5-301, MCA, which allows a person owning or using water froma stream and
who is dissatisfied with the method of distribution of the waters by the water comm ssion-
to file an action in district court challenging the distribution. "If it appears to the
judge that the water conmi ssioner or water conm ssioners have not properly distributed
the water according to the provision of the decree, the judge shall give the proper
i nstructions for such distribution.” Section 85-5-301(2), MCA
Rel at ors contend t hat 85-5-301, MCA, is not controlling since Relators are not
dissatisfied with the manner in which the comm ssioner is adnministering the decree.
Rat her, they are contesting the very terns of the Decree itself; i.e., the Updated Decree.
In other words, they contend that the problemlies, not with the commi ssioner, but with
t he substance of the Decree. W agree. While we acknow edge the practical problens
i nherent in admnistering a 95-year-old decree, those concerns do not change the fact that
the Updated Decree purports to decree priority dates, flow rates and place of use.
Section 85-5-301, MCA, assunes the decree is valid and nmerely allows the judge to give
instruction for the distribution of water under the decree. |f the substance of the
is invalid as being in excess of the court's jurisdiction, then 85-5- 301,
MCA, affords no renedy.
For the above reasons, we vacate and set aside the 1989 Updated Decree. The
jurisdiction of the District Court to supervise the distribution of water on Carlton Creek
pursuant to the 1902 Decree or to address controversies as to such distribution shall be
governed by the provisions of 85-2-406, MCA, as amended by Senate Bill 108 (1997).
Havi ng rul ed that the Updated Decree exceeds the jurisdiction of the District
Court, we need not discuss the other issues raised by the parties and the am cus, other
than to address Relators' request for attorney fees.
Att or ney Fees
Rel ators contend that when the District Court issued the Order Authorizing

er,

pr oper
decree itself

Updat ed Decree without providing Relators with notice of such proceeding, that they
were denied their right to know under Article Il, Section 9 of the Muntana Constitution
2-3-221, MCA

and thus they are entitled to an award of fees under
Article Il, Section 9 of the Montana Constitution provides as foll ows:

No person shall be deprived of the right to exam ne docunents or to
observe the deliberations of all public bodies or agencies of state govern-
ment and its subdivisions, except in cases in which the demand of i ndividual

privacy clearly exceeds the nmerits of public disclosure.

Rel ators cite to Associated Press v. State (1991), 250 Mont. 299, 820 P.2d 421
(overruled in part on other grounds), for the proposition that Article Il, Section 9 applies
to officers of the district court. |In Associated Press, this Court held that a statute which

required the trial judge to keep under seal all affidavits filed in support of notions for
| eave to file charges or warrants was unconstitutional under Article Il, Section 9's
guarantee of the right to know. Although we held that there was a violation of the right
to know, we denied attorney fees under 2-3-221, MCA, because the statute only allows
fees to a plaintiff who "prevails in an action brought in district court. . . ." Since the
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plaintiffs in Associ ated Press had bypassed district court and proceeded with an origi nal
action in the Supreme Court, we denied fees. Associ ated Press, 820 P.2d at 423.
In the present case, Relators did present their claimfor attorney fees under 2- 3-
221, MCA, to the district court. However, their reliance on Associated Press is
m spl aced for substantive reasons. In this matter, unlike Associated Press, there were no
statutes or court orders preventing Relators from exani ning documents or observing
del i berations of public bodies. Rather, the court proceeded to update a water rights
decree without notifying affected parties. While such a procedure may rai se questions
of denial of due process of |aw under Article Il, Section 17, it does not constitute a deni al
of the right to know under Article Il, Section 9. Accordingly, we hold that Relators are
not entitled to an award of attorney fees under 2-3-221, MCA
We reverse the District Court order and hereby vacate and set aside the 1989
Updat ed Decr ee.

/Sl W WLLI AM LEAPHART

W concur:

/S J. A TURNAGE
/'Sl KARLA M CRAY
/'S WLLIAM E. HUNT, SR
/'S JAMES C. NELSON
/'Sl JIM REGNI ER
/'S TERRY N. TRI EVEI LER
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