97-214

IN THE SUPREME COURT OF THE STATE OF MONTANA

No. 97-214
MALTA PUBLI C SCHOOL DI STRI CT )
A AND 14, )
)
Petitioners, )
) OPI NI ON
V. ) A N D
) ORDER
THE MONTANA SEVENTEENTH )
JUDI Cl AL DI STRI CT COURT, )
PHI LLI PS COUNTY, MONTANA, )
JUDGE JOHN WARNER, PRESI DI NG, )
)
Respondent . )

The Malta Public School District A and 14 (School D strict), by counsel, has
filed
its application requesting that this Court issue a wit of supervisory control and
order in
the underlying case entitled Malta Public School District A and 14, Plaintiff v.
Uni ted
States Fidelity & Guaranty Conpany, a Maryland corporation, and the Phillips County
I nsurance, Defendant, Cause No. DV-96-049, requiring the District Court to inpanel
one
jury to hear both portions of the bifurcated case without any delay between trial of
t he
bi furcated parts. The School District's request for this Court's intervention
results from
the District Court's April 15, 1997 Order denying the School District's notion to
i mpanel
one jury to hear both bifurcated clains, wthout delay between trial of each claim

PROCEDURAL BACKGROUND

On Decenber 24, 1995, fire damaged the Junior and Senior H gh School in Mlta,
Mont ana. Havi ng purchased an insurance policy fromUnited States Fidelity & Guaranty
Conpany (USF&G covering real and personal property, including the Malta Junior and
Seni or Hi gh School, the School District contacted USF&G to recei ve paynent under the
policy to finance rebuilding the school. The parties disputed the anmounts avail abl e
under
the insurance policy and consequently, in May 1996, the School District filed suit
agai nst
USF&G al | egi ng breach of insurance contract.

On March 14, 1997, the District Court heard oral argunent regardi ng numerous
notions raised by the parties. After the hearing, the District Court ruled on these
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notions in its March 24, 1997 Order. Specifically, the District Court granted the
School
District leave to file an anended conplaint raising a claimunder the Montana Unfair
Trade Practices Act, 33-18-242, MCA. Additionally, pursuant to USF&G s noti on,
the District Court bifurcated the breach of contract and bad faith clains. On Apri
15,
1997, the District Court denied the School District's notion to try the bifurcated
case
before the same jury and to begin the bad faith trial imrediately after the breach of
contract trial. |In response to the April 15, 1997 Order, the School District filed
this
application for wit of supervisory control.
DI SCUSSI ON

The School District argues that this Court should accept jurisdiction over
this
application for wit of supervisory control. The School District contends that
supervi sory
control is necessary in this case because the District Court's April 15, 1997 O der
"constitutes such a m stake of law so as to cause gross injustice to the Malta School
District such that there is no renedy or appeal or relief that can be obtained or
gr ant ed.
. .." USF&G responds that the School District's application for wit of supervisory
control should be denied. USF&G argues that the District Court, in its April 15,
1997
Order, did not make a m stake of law, but rather properly exercised its broad
di scretion
to order that the bifurcated clains be tried at separate tinmes to separate juries.

In Plunb v. Fourth Jud. Dist. Court (Mnt. 1996), 927 P.2d 1011, 53 St. Rep.
1187, we clarified the standard for our exercising supervisory control under Article
A/
Section 2(2), of the Mountana Constitution and under Rule 17, MR App.P. Citing State
ex rel. Wiiteside v. Dist. Court (1900), 24 Mont. 539, 63 P. 395, we stated that,
wi t hout
trying to define its particular functions, supervisory control enables this Court
“to contro
the course of litigation in the inferior courts where those courts are proceedi ng
wi t hin
their jurisdiction, but by a mstake of law, or willful disregard of it, are doing a
gr oss
injustice, and there is no appeal, or the renedy by appeal is inadequate."” Plunb,
927
P.2d at 1014.

Havi ng reviewed the relevant portions of the record and the briefs submtted
in
support of and in opposition to the School District's application, we conclude on
the facts
here that the School District has no adequate renmedy by appeal fromthe District
Court's
order. Therefore, supervisory control is proper in this case. Accordingly, we
accept
jurisdiction to review the substantive issues raised in this case by wit of
supervi sory
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contr ol

Wil e the School District does not challenge the District Court's March 24,
1997
Order bifurcating the breach of contract and bad faith clains, the School District
does
argue that the District Court, inits April 15, 1997 Order, abused its discretion by
denyi ng the School District's notion to try both bifurcated clains before the sane
jury
and to begin the bad faith trial imrediately after the breach of contract trial.
Specifically, the School District argues that by inpaneling two separate juries and
planning to allow approximately sixty days to | apse between the trial of both
clainms, the
District Court has "severely prejudiced" the School District by denying the School
District "a speedy renedy, tantamount to a denial of justice.”" Furthernore, the
School
District contends that there is no adequate renedy by appeal fromhaving to try this
case
tw ce.

Rel ying on Martin v. Bell Helicopter Co. (1980), 85 F.R D. 654, the School
District asserts that the breach of contract and bad faith clainms are "inextricably
intertwined and rel ated factual matters” and shoul d not be separated for
consi derati on by
two different juries. Furthernore, the School District contends that "putting the
Mal t a
School District through two lengthy trials, with the sane witnesses, to two totally
separate jury panels, would do great violence to judicial econony, would be totally
unf ai r
and prejudicial to the Malta School District, would confuse rather than clarify the
I ssues,

and great inconvenience would accrue to Malta Schools. . .." Rather, the Schoo
District

suggests that if both issues were tried before one jury, the bad faith clai mwould
only

require one to two days to conplete, if inmmediately tried after the conclusion of the
breach of contract claim and would thereby avoid any unfairness or prejudice to the
School District.

USF&G responds that the School District's argunent that separate trials before
separate juries will be non-econom cal and inconvenient is unpersuasive. Rather,
USF&G
argues that interests involving econony and conveni ence "nust yield to the right to
a fair
and inpartial trial to all litigants." USF&G contends that to require an i medi ate
second
trial before the sane jury defeats the bifurcation objective to elimnate any
prejudice to
USF&G. Accordi ngly, USF&G asserts that the District Court did not abuse its
di scretion by ordering that each claimbe tried at separate tinmes to separate
juries.

Consequent |y, USF&G argues that this Court should deny the School District's
application for wit of supervisory control.

Inits March 24, 1997 Oder, the District Court granted the School District's
notion to anend its conplaint to raise a claimunder the Montana Unfair Trade
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Practi ces
Act and al so granted USF&G s notion to bifurcate this bad faith claimfromthe
ori gi nal
breach of contract claimas authorized by 33-18-242, MCA. Subsequently, inits
Apri |
15, 1997 Order, the District Court denied the School District's notion to try both
bi furcated clainms before the sanme jury and to begin the bad faith trial imediately
after
the breach of contract trial. Section 33-18-242, MCA states in pertinent part:
(1) An insured or a third-party claimant has an i ndependent cause
of action against an insurer for actual damages caused by the insurer's
vi ol ation of subsection (1), (4), (5, (6), (9), or (13) of 33-18-201
[prohibiting unfair claimsettlenent practices].

(6)(a)An insured may file an action under this section, together with
any ot her cause of action the insured has against the insurer. Actions may
be bifurcated for trial where justice so requires.

Wi | e 33-18-242(6)(a), MCA authorizes bifurcation of actions for trial, it
provi des no
gui dance as to when bifurcation is proper, nor does the statute address the issue
here--i.e.
if the actions are bifurcated, should or may the cases be tried to different juries.
Consequently, we look to Rule 42(b), MR Cv.P., for guidance. See Britton v.
Farmers Ins. Goup (1986), 221 Mont. 67, 721 P.2d 303. Rule 42(b), MR Gv.P.,
provi des:
The court in furtherance of convenience or to avoid prejudice may order a
separate trial of any claim cross-claim counterclaim or third-party claim
or of any separate issue or of any nunber of clains, cross-clains,
counterclains, third-party clainms, or issues.
Under Rule 42(b), MR Cv.P., the decision as to whether to bifurcate a tria
is
a matter left to the "broad discretion” of the district court. State ex rel
McG nnis v.
Dist. Court (Mont. 1983), 673 P.2d 1207, 1208. 1In State ex rel. Fitzgerald v. Dist.
Court of Eighth Jud. Dist. (1985), 217 Mont. 106, 703 P.2d 148, we expl ai ned that
Rul e
42(b), MR GCvVv.P., is worded differently than Rule 42(b), Fed.R G v.P., because the
federal rule includes additional grounds for granting a separate trial and includes a
provision for the inviolate right of trial by jury. Fitzgerald, 703 P.2d at 155.
However,
we held that despite the lack of a provision for the right of trial by jury in
Mont ana' s
rule, "there should be no difference in result under the Mntana rul e when an order
for
separate trial is considered [because] Art. IIl, Section 26, 1972 Montana Constitution
provides that '"the right of trial by jury is secured to all and shall remain
inviolate.""
Fitzgerald, 703 P.2d at 155.
Wil e we have previously addressed the issue of presenting for decision
bi f ur cat ed
issues to one jury seriatim we have not considered the issue of presenting for
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deci si on
bi furcated i ssues to separate juries. See Fitzgerald, 703 P.2d 148; Britton, 721
P.2d 303.
Consequently, we conclude that it is appropriate that we adopt the rule set forth in
Martin
concerning bifurcation of issues under one case and presentation of those issues to
separate juries:
A deci sion whether to use the same or separate juries nust be nade,
therefore, on an individual case basis. It nust be considered whether the
issues are intertwined or are distinct; then (if distinct), the interests of
judicial econony, fairness to the parties, clarity of the issues, and
conveni ence nust al so be wei ghed.
Martin, 85 F.R D. at 659-60. Under this analysis, the first factor to be considered
i's
whet her the issues in a case are intertwined or distinct. |[If the issues are
i ntertw ned,
bi furcation of those issues under Rule 42(b), MR Cv.P., whether for decision by one
jury seriatimor by separate juries, would result in extended and needl ess
litigation, and,
therefore, would constitute an abuse of discretion by the district court. See
Fi tzgeral d,
703 P.2d at 156; Martin, 85 F.R D. at 659-60. Consequently, only if the issues are
distinct is bifurcation proper under Rule 42(b), MR Gv.P. See Fitzgerald, 703
P. 2d at
156. However, to next determ ne whether presentation of the bifurcated issues to
separate juries is proper, the second set of factors set forth in Martin nust be
wei ghed- -
i.e., the interests of judicial econony, fairness to the parties, clarity of the
i ssues, and
conveni ence. See Martin, 85 F.R D. at 659-60.
Here, it is conceded that bifurcation of the breach of contract and bad faith
cl ai s
is appropriate. Therefore, we will not address the issue of whether the issues are
intertwined or distinct. However, the issue remains whether the District Court
abused
its discretion by ordering that each bifurcated claimbe tried before a separate
jury. As
di scussed above, we nust weigh certain factors--the interests of judicial econony,
fairness to the parties, clarity of the issues, and conveni ence--to resolve this
i ssue. See
Martin, 85 F.R D. at 659-60. The School District points out that if one jury hears
bot h
bi furcated clains, the bad faith claimshould only take one to two days to finish if
imedi ately tried after the conclusion of the breach of contract claim In
contrast, the
School District suggests that to try the bad faith claimto a separate jury would
require
a nmuch | onger period of tinme because the second jury nust be educated on the
under | yi ng
contract claimto understand the bad faith claim In other words, the parties would
have
torelitigate the entire case with virtually the same evidence and with virtually
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t he sane
wi t nesses who woul d be put to the inconvenience and hardship of a second trial.

Based upon the particular circunstances of this case, we conclude that the
District
Court abused its discretion by denying the School District's notion for the District
Cour t
to inpanel one jury to hear both portions of the bifurcated case w thout any del ay
between trial of the bifurcated parts. Upon consideration of the second set of
factors
under Martin, we conclude that none of the factors support a decision requiring two
separate juries. As the School District points out, only by trying the bad faith
claim
i mredi ately after the breach of contract claimto the sanme jury will the parties
avoi d
relitigating the entire matter. Such a result would further the interests of
j udi ci al
econony, ensure fairness to the parties, nmaintain clarity of the issues and provide
conveni ence to both the court and the parties.

The Di ssent concludes that supervisory control is not proper in this case
because
the first part of the Plunb two-part test for exercising supervisory control is not
met .
Wile we agree with the Dissent that the question before us involves a discretionary
ruling rather than a "m stake of law," we disagree that this ruling will not result
in a
gross injustice. In Plunb, after concluding that the district court was proceeding
based
on a mstake of law by allow ng the Defendant to blame an unnamed third party for the
Plaintiff's injuries, we concentrated on the inadequacy of any renmedy by appeal to
expl ai n

our exercise of supervisory control. W explained that supervisory control was
pr oper
because the district court's m stake would cause a gross injustice to occur:
[ T] he course of discovery will be affected, the cost of preparation and tria

will be affected, settlenment by the parties will be rendered nore difficult,
and the value of any verdict will be questionable, neaning additional tinme
and expense for a resolution of the issue by appeal and the inevitable
subsequent |itigation. Therefore, we conclude that any renedy available to
the Plunbs by appeal is inadequate, and that the denial of a speedy renedy
by supervisory control would be a denial of justice.

Simlarly here, the District Court's discretionary ruling denying the Schoo

District's notion to try both bifurcated clains to one jury seriatimwll result in
a gross
i njustice which cannot be renedied on appeal. That is, by requiring that the

bi fur cat ed

clains be tried to separate juries at separate tines, the District Court is denying
t he

School District a speedy renedy. Plainly, this Court's refusal to exercise

supervi sory

control would force the School District to appeal this issue after trial of both

bi f ur cat ed

clainms--i.e. after prejudice to the School District has occurred and for which no
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adequat e

remedy by appeal exists. Consequently, we consider supervisory control proper in
this

case.

Additionally, we disagree with the Dissent's assertions that by accepting
supervi sory control over discretionary rulings, such as the one at issue, "we sinply
invite
a flood of applications for supervisory control over purely discretionary decisions
by trial
courts." W have previously exercised supervisory control over cases involving
di scretionary rulings, such as those discretionary rulings pertaining to discovery
i ssues.
See e.g., Burlington Northern v. Dist. Court (1989), 239 Mnt. 207, 779 P.2d 885;
Kui per v. Dist. Court (1981), 193 Mont. 452, 632 P.2d 694 (Kuiper |); Jaap v. Dist.
Court (1981), 191 Mont. 319, 623 P.2d 1389. CQur exercise of supervisory control over
this case, as well as previous cases involving discretionary rulings, in no way
obl i gat es
us to accept jurisdiction over all cases involving discretionary rulings. Rather,
“T[iln
matters invol ving supervisory control, this Court has followed the practice of
pr oceedi ng
on a case-by-case basis though we are careful not to substitute the power of
supervi sory
control for an appeal. Plunb, 927 P.2d at 1015 (quoting State ex rel. Deere & Co. v.
Dist. Court (1986), 224 NMont. 384, 399, 730 P.2d 396, 406).

Furthernore, despite the Dissent's assertions to the contrary, our concl usion

t hat

the District Court abused its discretion by denying the School District's notion to
try both

bi furcated clains before the sane jury is based upon our consideration of the
totality of

the Martin standard. As stated in Martin:
Wi | e econony and conveni ence may properly be considered in the

decision to bifurcate, neither is the ultinmte objective. "A paranount
consideration at all tinmes in the admnistration of justice is a fair and
inmpartial trial to all litigants. Considerations of econony of tine, noney

and conveni ence of wtnesses nust yield thereto."
Martin, 85 F.R D. at 658. As the Dissent points out, the District Court decided to
try
the bifurcated clains at separate tines to separate juries based on its "sensitivity
to the
potential prejudice faced by the Defendants in trying both conponents of the case to
t he
same jury. [Enphasis added.]" Yet, the District Court failed to further articul ate
what
prej udi ce USF&G potentially faces. Rather, in an effort to avoid any potenti al
prejudi ce
agai nst USF&G the District Court instead created actual prejudice against the Schoo
District and thereby abused its discretion.

That is, as discussed previously, to try the bad faith claimto a separate
jury woul d
necessarily require educating the second jury about the underlying breach of contract
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claim To do this, the School District nmust relitigate and USF&G nust agai n defend
t he
entire case using essentially the sane witnesses and the sane evi dence.
Ef fectively, the
District Court's decision prejudices both parties. Consequently, only by trying the
bad
faith claimimmediately after the breach of contract claimto the same jury will the
parties
avoid relitigating the entire case. Furthernore, because the breach of contract and
bad
faith clainms remain bifurcated, USF&G wi Il continue to enjoy protection from any
potential prejudice associated with the bad faith claim Only this course of action
will
further the interests of judicial econony, ensure fairness to the parties, naintain
clarity
of the issues and provide convenience to both the court and the parties. And, only
this
course of action wll insure a "fair and inpartial trial to all litigants."
Accordingly, in the underlying case, Malta Public School District A and 14,
Plaintiff v. United States Fidelity & Guaranty Conpany, a Maryland corporation, and
the Phillips County Insurance, Defendant, Cause No. DV-96-049, the District Court
shal |
i npanel one jury to hear both bifurcated clains seriatim The trial of the breach of
contract claimshall commence as scheduled and the trial of the bad faith claimshal
follow imedi ately thereafter.
DATED this 2nd day of June, 1997.

/S J. A TURNAGE

/'Sl JAMES C. NELSON

/'S JIM REGNI ER

/'S TERRY N. TRI EVEI LER
/'Sl W WLLI AM LEAPHART
/'Sl WLLIAM E. HUNT, SR

Justice Karla M G ay dissenting.

| respectfully dissent fromthe Court's opinion and order. It is ny view
that, in
accepting supervisory control over the District Court, we are departing fromthe
standard
for supervisory control we so recently clarified in Plunb and i nappropriately
i ntruding
into the District Court's decisions regarding trial admnistration, decisions best
left to the

court nearest to--and nost famliar with--the case. In addition, even assum ng the
propriety of supervisory control here, | would conclude that the District Court did
not

abuse its discretion in denying the School District's notion to try the breach of

file:///CJ/Documents%20and%20Setti ngs/cu1046/Desktop/opi nions/97-214%200pinion.htm (8 of 11)4/12/2007 12:23:20 PM



97-214

contract
and UTPA clains to the same jury seriatim

As the Court observes, the Plunb standard for supervisory control allows us to
step into matters at the trial |evel where trial courts "by a m stake of |aw, or
willful
di sregard of it, are doing a gross injustice, and there is no appeal, or the renedy
by
appeal is inadequate.
i njustice be
occurring via a legal mstake or disregard of the law and that there is no--or only
an
i nadequat e--renedy by appeal. In ny opinion, the question before us does not involve
a "mstake of law, " indeed, the Court concedes as nmuch. Nor, in ny view, is there a
resulting gross injustice. Therefore, the first part of the Plunb test for
exer ci si ng
supervisory control is not net.

No one suggests that the District Court's decision at issue here is a purely

This is clearly a two-part test, requiring that a gross

| egal

question or that the District Court disregarded the law in naking its decision to
have t he

case tried to two separate juries. Rather, it is clear that this is a decision
within the trial

court's broad discretion in controlling matters relating to trial adm nistration.
Si nce

di scretionary trial court rulings enconpass " 'the power of choice anong several
cour ses
of action, each of which is considered permssible " (Steer, Inc. v. Departnent of

Revenue (1990), 245 Mont. 470, 475, 803 P.2d 601, 603-04), it is nmy view that
di scretionary rulings do not properly come within the Plunb standard.

In addition, even if an abuse of discretion constituted a "m stake of |aw' of
t he
type envisioned in Plunb, it is sinply not the case that every abuse of discretion
results
in a"gross injustice" requiring imediate review by this Court. It is ny view
that, in
accepting such matters on supervisory control, we are unnecessarily intruding into
t he
trial courts' domain. Furthernore, in doing so, we sinply invite a flood of
appl i cations
for supervisory control over purely discretionary decisions by trial courts. 1In
fairness to
the litigants who are before us in ever-increasing nunbers of appeals, and to our
ability
to manage that appellate caseload well fromboth tinmeliness and quality
perspectives, we
can ill afford to exponentially expand the nunber of original jurisdiction
pr oceedi ngs
requiring our attention.

Moreover, while | do not disagree with the Martin standard, it is ny view
t hat,
in applying that standard, the Court does not establish an abuse of the District
Court's
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di scretion, but nerely substitutes its own discretion for that of the District
Court. Martin

is clear that considerations of econony of tine and conveni ence of w tnesses nust
yield

to the " 'paranmount consideration . . . [of] a fair and inpartial trial to al
l[itigants.' "

Martin, 85 F.R D. at 658. 1In this regard, the District Court assessed both partiesp
interests and premi sed its order denying the School District's notion to try both the
breach of contract and UTPA actions to the sane jury specifically on its
"sensitivity to

the potential prejudice faced by the Defendants in trying both conmponents of the
case to

the sanme jury.” In other words, the District Court weighed the potential for

prej udi ce

to the substance of the defendantps case against the inconvenience to the School
District

and exercised its discretion in favor of the defendant. This Court converts the
School

Districtps nmere inconvenience into actual prejudice and weighs it nore heavily than
t he

def endant ps potential substantive prejudice. The Court then determ nes that the

Di strict

Court--the court nost famliar with the case--abused its discretion nerely because

trying
the UTPA claimto a different jury would take nore time and i nconveni ence w tnesses
for the School District. | cannot agree.

In addition, the record reflects that the breach of contract case is
schedul ed for trial
this nmonth and that the UTPA claim only anmended into the School District's conplaint

several nonths ago, is far fromready for trial. |In any event, the District Court's
or der

of April 15, 1997, makes it clear that the court's calendar will not accomovdate
trial of

the UTPA claimimrediately followi ng the breach of contract claim Thus, it appears
that the Court's conclusion that the trial on the UTPA claimnust be to the sane
jury and

must follow inmmediately after the trial on the breach of contract claimw | result
in a

delay in trying the breach of contract claim The Court does not address these
matters

and it escapes nme how the School District's interests in resolving its underlying
claim

and recovering the insurance proceeds for which it bargai ned--whatever the jury nay
determine themto be--are advanced by such a result.

In sunmary, | disagree that this case neets our recently clarified test for
accepting
a case on supervisory control. That test apparently exists no nore. |In addition, I
di sagree that any abuse of discretion has been established under Martin. | would

deny
the School District's application for a wit of supervisory control.

/'Sl KARLA M GRAY
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