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Chi ef Justice J. A Turnage delivered the Opinion of the Court.

In proceedi ngs before the Fourth Judicial District Court, Mssoula County,
M chael
Adair Ell enburg was convicted of two separate offenses of operating a notor vehicle
whi | e under the influence of alcohol or drugs (DU ), fourth or subsequent offense.
El | enburg appeal s fromthose convictions, raising issues reserved pursuant to  46-
12-
204(3), MCA. W affirm
The issues are:
1. What is the effect of |legislative silence concerning nental state in the
fel ony
provi si on of 61-8-714, MCA, on the status of DU, fourth or subsequent offense, as
an absolute liability offense?

2. Does suspension of a driver's |icense pursuant to the inplied consent |aw
foll owed by crimnal prosecution arising fromthe sane conduct violate the Double
Jeopardy cl auses of the Montana and United States Constitutions?

On January 12, 1996, Ellenburg was charged with four offenses said to have
occurred on Decenber 30, 1995: DU, driving after being declared a habitual traffic
of fender, driving with a suspended or revoked license, and felony intimdation. On
March 4, 1996, he was separately charged with a DU offense alleged to have occurred

on February 5, 1996.
El | enburg noved to dismss the January 12 charges on grounds incl uding those

raised in this appeal. H's notion was denied by witten opinion and order. He
| ater pled
guilty to the first three of fenses charged on January 12, reserving the right to
appeal the
two i ssues here presented pursuant to 46-12-204(3), MCA. In exchange for

El | enburg's
plea, the State agreed to disnmss the intimdation charge and to recommend specific
sentences with respect to the other charges.
El |l enburg also pled guilty to the March 4 DU charge, after having
unsuccessful ly
noved for its dismssal. He reserved, however, the right to appeal the issue set
forth
here as |ssue 1.
Foll owi ng entry of judgnents in both cases, Ellenburg filed notices of appeal.
I nasmuch as the sanme issues are raised, the appeals have been consol i dat ed.
St andard of Revi ew
The grant or denial of a notion to dismss in a crimnal case is a question of
| aw.

State v. Hansen (1995), 273 Mont. 321, 323, 903 P.2d 194, 195. Qur standard of
review is plenary; we review the decision to determ ne whether the conclusion of |aw
is
correct. Hansen, 903 P.2d at 195.

| ssue 1
What is the effect of |egislative silence concerning nental state in the fel ony
provi si on of 61-8-714, MCA, on the status of DU, fourth or subsequent offense, as
an absolute liability offense?
Section 61-8-714, MCA, sets forth the penalties for conviction of DU
El | enburg
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was sentenced under subsection (4) thereof:

On the fourth or subsequent conviction, the person is guilty of a
felony of fense and shall be punished by inprisonnent for a termof not |ess
than 1 year or nore than 10 years and by a fine of not |ess than $1, 000 or

nore than $10, 000. Except as provided in subsection (8), notw thstanding
any provision to the contrary providing for suspension of execution of a
sentence i nposed under this subsection, the inposition or execution of the
first 6 nonths of the inprisonnent sentence inposed for a fourth or
subsequent of fense nay not be suspended.

Section 61-8-714(4), MCA
Cting the 45-2-104, MCA, requirenent that absolute liability may only be
i nposed for a felony offense if the statute defining the offense clearly indicates a
| egi sl ative purpose to inpose absolute liability, Ellenburg points out that while

61- 8-
714(4), MCA, does not nention a required nental state, neither does it clearly
i ndicate
a |l egislative purpose to i npose absolute liability. He argues that there is no
clearly-

indicated legislative intent to i npose absolute liability for fourth or subsequent
convi ction
of DU, as is required under 45-2-104, MCA
El |l enburg's argunent is without nerit. It fails to recognize that in the DU
convi ctions here appeal ed, while Ellenburg was sentenced pursuant to 61-8-714(4),
MCA, the statute defining the offense is 61- 8-401, MCA That statute clearly

st ates,
and has since 1987, that "[a]bsolute liability as provided in 45-2-104 will be
i nposed for

a violation of this section." Section 61-8-401(7), MCA
El | enburg contends that the absolute liability provision of 61-8-401(7), MCA,
applies only to m sdeneanor DU charges which existed at the tinme the absolute
liability
provi sion was adopted in 1987. The 61-8-714(4), MCA, felony penalty for fourth or
subsequent of fense DU was enacted as part of Ch. 447, L. 1995.

Section 61-8-401(7), MCA, does not, by its ternms, limt absolute liability to

m sdeneanor DUl of fenses, and El |l enburg has not denonstrated any good reason to "read
in" such alimtation. Nor does Ellenburg contend that the |ack of reference to

absol ute

l[iability in the m sdeneanor DU penalty provisions of 61-8-714, MCA, prohibits

i mposition of absolute liability for m sdenmeanor DU offenses. W conclude that,

under
61-8-401(7), MCA, absolute liability is inposed for both felony and m sdenmeanor DU
convi cti ons.

In denying Ellenburg's notion to dismss, the District Court referred to this
Court's opinion in State v. MDole (1987), 226 Mont. 169, 734 P.2d 683. On appeal,
El | enburg argues that this Court erred in MDole in concluding that 45-2-104, MCA,

did not apply to the notor vehicle code in general and to DU in particular.
However ,
gi ven the above statutory analysis, it is unnecessary for us to scrutinize MDol e.
Qur
decision in this case is based on the | anguage of the statutes thensel ves, not on

file:///C|/Documents%20and%20Setti ngs/cu1046/Desktop/opi nions/96-466%200pi nion.htm (3 of 5)4/12/2007 12:21:13 PM



96-466

Mc Dol e.
We hold that |egislative silence concerning nental state in the felony
provi sion of
61-8-714, MCA, has no effect on the status of DU, fourth or subsequent offense, as
an absolute liability offense pursuant to 61-8-401(7), MCA
| ssue 2
Does suspension of a driver's license pursuant to the inplied consent |aw
fol | owed
by crimnal prosecution arising fromthe sane conduct violate the Doubl e Jeopardy
cl auses of the Montana and United States Constitutions?
When he refused to submt to a breathalyzer test in connection with the
i nci dents
whi ch formed the basis of the January 12, 1996 charges against him Ellenburg' s
driver's
| i cense was suspended pursuant to 61-8-402, MCA. He appealed to this Court. W
affirmed the suspension of Ellenburg's driver's license in Ellenburg v. Mntana
Dept. of
Justice (Mont. 1996), 929 P.2d 861, 53 St.Rep. 1398.

El l enburg clains that the |license suspension and the subsequent DU prosecution
viol ate the Doubl e Jeopardy cl auses of both the Montana and the United States
Constitutions. He argues that he has been prosecuted for two of fenses arising out
of the
sanme transaction and that the "sanme el enents" test from Bl ockburger v. United States
(1932), 284 U.S. 299, 52 S.C. 180, 76 L.Ed. 306, applies in making the double
j eopardy determ nation.

This Court soundly rejected application of the Bl ockburger test to a simlar
doubl e
jeopardy claimin Gty of Helena v. Danichek (1996), 277 Mont. 461, 922 P.2d 1170.
Li ke El Il enburg, Danichek argued that constitutional protections agai nst double
j eopar dy
prohibited himfrombeing crimnally prosecuted for operating a notor vehicle under
t he
i nfl uence of al cohol follow ng suspension of his driver's license for refusing a
breat hal yzer test. W denied Danichek's claim
Dani chek vi ol at ed 61-8-402, MCA (1993), by refusing the police
officer's request to subnmit to a breathalyzer test. He violated 61-8-401
MCA (1993), by driving a vehicle upon the public ways of the state while

under the influence of alcohol. The conduct that triggered the violation of
-402 was separate and distinct fromthe conduct that triggered the
vi ol ation of -401. Danichek exhibited two different courses of conduct

and commtted two different offenses. Danichek's argunent that the
i mplied consent |aw only becones operative when a DU violation occurs
is shortsighted. A person who viol ates -402 has his or her license
i mmedi ately suspended regardl ess of whether or not he or she is subse-
quently convicted of the DU violation. The |license suspension is inposed
for refusing the sobriety test and not for the DU offense.

Dani chek, 922 P.2d at 1174. Ellenburg acknowl edges the Court's hol ding i n Dani chek,
but nonet hel ess asks the Court to revisit the issue and hold, in contravention of
t hat
opi nion, that Blockburger is the correct analysis and that a doubl e jeopardy
vi ol ati on
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occurred here. W decline to do so. Danichek is this Court's official pronouncenent
that suspension of a driver's license followed by a DU prosecution does not violate

state
or federal constitutional provisions regarding double jeopardy.
Af firmed.
/'S J. A TURNAGE
W concur:

/'Sl JAMES C. NELSON
/'Sl W WLLI AM LEAPHART
/'Sl WLLIAM E. HUNT, SR
/'Sl TERRY N. TRI EVEI LER
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