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Justice W WIIliam Leaphart delivered the Opinion of the Court.

Lisa L. Wlton (Wlton), appeals fromthe order of the Thirteenth Judi ci al
District
Court granting Suzanne Lucas, Laurette Mirphy, and Shelly Robbinsp (collectively pthe
Respondent sp) notion for summary judgnent. W reverse and renmand.
The follow ng i ssues are rai sed on appeal:

1. Were a claimnt has pursued a workers' conpensation claimagainst a
corporate enpl oyer, does the exclusivity provision of 39-71-411, MCA, preclude a
Sui t
by the cl ai mant agai nst the corporate shareholders in their capacity as | andl ords?

2. Didthe District Court err in granting sunmary judgnent in favor of Suzanne
Lucas, Laurette Murphy and Shelly Robbi ns?

BACKGROUND

Welton was injured as a result of a workplace accident at Cono-Mart in

Billings.
Wl ton contends that she fell and was injured after tripping over a pipe |ocated on
t he
floor of the stockroom behind the beer and soda cool ers where cases of beer and soda
are
stored; the stockroomwas illumnated by |ight com ng through the glass cool er
doors.
Welton clainmed that she knew that the pipe was on the floor but due to poor lighting
had
difficulty seeing and, as a result, she tripped over the pipe on the floor while
st ocki ng
shel ves as part of her enploynment with G M Petroleum Di stributors (G M
Pet r ol eum).
Fol l owi ng the incident, Wlton filed for and recei ved workers' conpensation
benefits.

She then filed the present suit against the owners of the property.

At the tinme of the accident, Welton was an enployee of G M Petroleum a
closely held corporation that operates Cono-Mart. R M Gunstead, WIIliam G unstead
and the Respondents are the only shareholders of G M Petroleum |In addition to
bei ng
shareholders of G M Petroleum R M Gunstead, WIliam G unstead and the
Respondents are the owners of the property and building which is leased by G M
Petrol eum and where Welton suffered her injury. R M Gunstead owns 50% of the
building; WIIliam G unstead and the Respondents own the remaining 50%

In her conplaint, Wlton alleges that the Respondents, as owners of the
bui | di ng,
were negligent in allow ng a dangerous condition to remain on their prem ses. It
appears
that the District Court granted summary judgnent agai nst Welton under two theories.
First, the court held that the Respondents were protected fromliability by the
excl usive
remedy rul e under 39-71-411, MCA. Second, the court held that summary judgnent
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was appropriate because Wl ton knew the pipe existed while the Respondents were
unawar e of the situation

DI SCUSSI ON
This Courtps standard of review in appeals from sunmary judgnent rulings is de
novo. Mdtarie v. Northern Montana Joint Refuse Disposal District (1995), 274 Mont.
239, 242, 907 P.2d 154, 156; Mead v. M S.B., Inc. (1994), 264 Mnt. 465, 470, 872
P.2d 782. Wen we review a district courtps grant of sunmmary judgnent, we apply the
same evaluation as the district court based on Rule 56, MR Civ.P. Bruner v.
Yel | owst one County (1995), 272 Mont. 261, 900 P.2d 901. In Bruner, we set forth our
i nquiry:
The novant nust denonstrate that no genuine issues of material fact exist.
Once this has been acconplished, the burden then shifts to the non-noving
party to prove, by nore than nere denial and specul ation, that a genui ne
i ssue does exist. Having determ ned that genuine issues of fact do not
exist, the court nust then determ ne whether the noving party is entitled to
judgnent as a matter of law. W review the | egal determ nations nmade by
a district court as to whether the court erred.

Bruner, 900 P.2d at 903 (citations onmtted).

1. Were a claimnt has pursued a workers' conpensation clai magainst a
corporate enpl oyer, does the exclusive renmedy provision of 39-71-411, MCA, preclude
a suit by the claimant against the corporate shareholders in their capacity as
| andl or ds?

The standard of review of a district courtps conclusions of |aw is whether the
courtps interpretation of the lawis correct. Carbon County v. Union Reserve Coa
Co.
(1995), 271 Mont. 459, 469, 898 P.2d 680, 686. See also Kreger v. Francis (1995),
271
Mont. 444, 898 P.2d 672.

Since R M Gunstead and WIIliam G unstead were co-enpl oyees of Welton, the
court dism ssed them as defendants pursuant to 39-71-412, MCA. Welton has not
appeal ed fromthat di sm ssal

The District Court held that the Respondents (Lucas, Mirphy and Robbins), as
shareholders of G M Petroleum were entitled to dism ssal of Wl tonps claimby
virtue
of the exclusive renedy rul e under 39-71-411, MCA. Section 39-71-411, MCA
st at es:
For all enploynents covered under the Wrkers' Conpensation Act or for
whi ch an el ection has been made for coverage under this chapter, the
provi sions of this chapter are exclusive. Except as provided in part 5 of
this chapter for uninsured enployers and except as otherw se provided in
the Workers' Conpensation Act, an enployer is not subject to any liability
what ever for the death of or personal injury to an enpl oyee covered by the
Wor kers' Conpensation Act or for any clainms for contribution or indemity
asserted by a third person from whom danages are sought on account of
such injuries or death. The Wrkers' Conpensation Act binds the
enpl oyee hinmself, and in case of death binds his personal representative and
all persons having any right or claimto conpensation for his injury or
death, as well as the enployer and the servants and enpl oyees of such
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enpl oyer and those conducting his business during |iquidation, bankruptcy,
or insolvency.

To the extent that the District Court's grant of summary judgnent was based upon the
excl usive renmedy provision of 39-71-411, MCA, it was in error. WlIlton is asserting
a claimagainst the Respondents in their capacity as | andowners, not as sharehol ders
in
G M Petroleum Lucas, Miurphy and Robbins, as individuals, were not enployers of
Welton nor were they enployees of G M Petroleum The fact that they own stock in
G M Petroleumdoes not alter their separate and distinct status as | andowners.
They
are in no better a position than any other |andowner who | eases property to G M
Petroleum As landlords of the property |leased by G M Petroleum they are
strangers
to the enploynent rel ationship and the exclusive renedy provision does not inure to
their
benefit. The District Court erred in granting summary judgnment to the Respondents
Lucas, Murphy and Robbins on the basis of the exclusive renmedy provision of 39-71-
411, MCA

2. Didthe District Court err in granting summary judgnment in favor of Suzanne
Lucas, Laurette Murphy and Shelly Robbi ns?

In granting summary judgnent, the District Court held:
Suzanne Lucas, Laurette Mirphy, and Shelly Robbins are not enpl oyees
at Cono-Mart, and they do not live in the state. They signed Powers of
Attorney over to their father to nanage the daily operations of the business
and property. The daughters could not have been negligent because they
did not know the pipe existed. [Enphasis added.]

The court relied on our decision in Buskirk v. Nelson (1991), 250 Mont. 92, 818
P.2d 375, for the proposition that a property owner is not liable for negligence when

he/ she does not have know edge about the defect which causes the injury. In Buskirk,
Buskirk was hel ping his friend, Donald Nelson, install a garage door opener for
Nel son's

not her, Adeline Nelson. Wile they were testing the door opener, it becane janmed
and the bottomrail on the north end of the door cracked. Buskirk, 818 P.2d at 377.
Buskirk was aware that a simlar crack in the south end of the door had been repaired
with metal strapping so he attenpted to repair the new crack in a simlar fashion.

Duri ng
this repair process, the spring-loaded nmechani sm of the door broke | oose, resulting
in
severe injury to Buskirk's eye. Recognizing that the possessor of land is not an
i nsurer
against all accidents and injuries to invitees on the prem ses, Buskirk, 818 P.2d at
380,

we held as foll ows:

Al three of the appellant's experts agreed that the cause of the
acci dent was the cracking of the garage door which took place just prior to
the time of the accident. As a matter of |aw, Adeline Nelson, who was not
present when the door cracked, could not be held liable for failure to warn

about sonething of which she had no know edge.
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We find Buskirk to be distinguishable fromthe facts of this case. |In Buskirk,
t he
timng of the crack was such that Adeline Nelson not only did not know of the
situati on,
but she could not have known nor woul d she have had any opportunity to warn anyone
of the situation. That is not the case in the present appeal. Respondents Lucas,
Mur phy

and Robbi ns each subnitted affidavits that their only contact with the store was as
custoners, that they had not been in the cooler and that they were not aware of the
exi stence of the pipe. Property owners owe a duty of ordinary care to keep the
prem ses
reasonably safe and to warn people of any hidden or |urking dangers. Cooper v.
Sisters
of Charity of Leavenworth Health Services, Corp. (1994), 265 Mont. 205, 875 P.2d
352.
Al t hough | andowners are not insurers of the safety of their property, Linberhand v.
Big
Ditch Conpany (1985), 218 Mont. 132, 144,706 P.2d 491, 499, it does not follow that
| andowners can avoid liability by nmerely stating that they have never been in the
room
in question and that they were unaware of the alleged hazard. Such a hol ding woul d
encour age | andowners to avert their eyes and to maintain a state of ignorance as to

t he
state of their property. 1In Buskirk there was evidence that the crack occurred
suddenl vy,
shortly before the injury in question, while Adeline Nelson was not present and that
t he
cause was not sonething pthat an ordinary | andowner woul d have expertise in . . . .p

Buskirk, 818 P.2d at 380.
In the present case, there is nothing indicating that the presence of the pipe
was
a sudden occurrence or was sonethi ng which the Respondents (or their nanagi ng agent)
woul d not have seen had they chosen to | ook. Furthernore, that a pipe on the floor
in a
work/traffic area presents a potential hazard is not sonmething that requires
particul ar
expertise. Although Respondents have testified that they were not aware of the pipe,
questions of fact remain as to whether they should have been aware of the pipe and
whet her they shoul d have provi ded adequate lighting in the cooler or rearranged the
shel vi ng.

In Brown v. Demaree (1995), 272 Mont. 479, 901 P.2d 567, we reversed a
summary judgnent in a case in which the plaintiff alleged that the defendant was
negligent in failing to maintain and illum nate his sidewal k.

Here, then, the critical issue is whether Demareeps failure to
illum nate his sidewal k or to warn of the sidewal k/ st ep-down/ | andi ng
arrangenent constituted a breach of his duty to use ordinary care in

mai ntaining his premses in a reasonably safe condition and to warn of any
hi dden or lurking dangers. While the trial court resolved that question as
a matter of law in favor of Demaree, whether Denaree breached his duty
was one of fact which should have been determ ned by the jury.
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Brown, 901 P.2d at 570.
We went on to concl ude:

Whet her the sidewal k/ st ep-down/ | andi ng arrangenent in Denaree's
sidewal k is "unusual ," and whet her he shoul d have anti ci pated or had
reason to believe that a person using the sidewal k in the darkness woul d be
injured by stepping into the unlighted drop-down, are clearly factual
questions which should have been resolved by the jury, and not by the trial
court. See Linberhand, 706 P.2d at 499.

Brown, 901 P.2d at 571.

The sanme is true here. The question of whether Respondents breached their duty
to use ordinary care in maintaining their prem ses in a reasonably safe condition is
one
of fact properly left for the jury to resolve.

Respondents contend that the fact that Wl ton knew of the existence of the pipe
absol ves themof any liability for her injuries. They cite Kronen v. Richter

(1984), 211
Mont. 208, 683 P.2d 1315, for the proposition that a property owner is entitled to
assumne
that people will see and observe that which would be obvious through reasonably

expected use of an ordinary person's senses, and Linberhand v. Big D tch Conpany
(1985), 218 Mont. 132, 144-45, 706 P.2d 491, 499, for the proposition that a property
owner's duty is satisfied if the hazardous condition is obvious or actually known.
Thi s
rul e, however, is not absolute as we recogni zed in Kronen wherein we cited
Rest at enent (Second) of Torts 343 A(1l) (1965):

A possessor of land is not liable to his invitees for physical harm

caused to them by any activity or condition on the | and whose danger is

known or obvious to them wunless the possessor should anticipate the harm

despi te such know edge or obviousness. [Enphasis added.]

Al t hough Welton may have been aware of the pipe, she alleged in her second anended
conpl ai nt that she was unable to observe the pipe due to inadequate lighting in the
cool er.

Further, Welton, who was shelving beer at the tinme of the accident, testified in her
deposition that: "And with the stuff being stacked as high as it is, when there's no
lighting, you could faintly, faintly see the pipe--you knew it was sonmewhere in that
ar ea- -
whil e stocking." G ven the existence of a pipe on a floor inadimy lit traffic
area where
it is knowmn that workers will be carrying and shelving products, there is a question
of fact
as to whether the possessor of the |land should anticipate harm despite the
obvi ousness of
the pipe or despite Wlton's know edge of the pipe.

The summary judgnment is reversed.

/'Sl W WLLI AM LEAPHART
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We concur:

/'Sl JAMES C. NELSON
/'Sl WLLIAM E. HUNT, SR
/'S TERRY N. TRI EVEI LER

/'Sl KARLA M GRAY
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