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No. 97-164
IN THE SUPREME COURT OF THE STATE OF MONTANA

1997

CENEX, | NC.,
Plaintiff and Appell ant,

V.
BOARD OF COWM SSI ONERS FOR YELLOASTONE COUNTY,
acting through the Chairperson, MKE MATHEW and its Menbers,
JAMES A ZIEGLER, SR, and BILL KENNEDY, THE COUNTY OF
YELLOASTONE, THE YELLOASTONE COUNTY TREASURER
THE DEPARTMENT OF REVENUE FOR THE STATE OF
MONTANA, and THE YELLOASTONE COUNTY ASSESSOR,

Def endants & Respondents.

APPEAL FROM District Court of the Thirteenth Judicial District,
In and for the County of Yell owstone,
The Honorabl e Maurice R Col berg, Jr., Judge presiding.
COUNSEL OF RECORD
For Appel | ant:

Davi d A. Veeder and Jol ane D. Veeder, Veeder Law Firm
Billings, Montana

For Respondents:
Denni s Paxi nos, Yell owstone County Attorney;

Thomas D. Gai, Deputy County Attorney;
Billings, Mntana

Submtted on Briefs: June 19, 1997

Deci ded: July 2, 1997
Fil ed:
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Clerk Justice Terry N. Trieweiler delivered the
opi ni on of the Court.

The appel |l ant, Cenex, Inc., filed a conplaint for declaratory judgnent in the
District Court for the Thirteenth Judicial District in Yell owstone County in which
Yel | owst one County and various County officials were nanmed as defendants. Cenex
sought a determnation that it was entitled to a property tax reduction as an
expandi ng
i ndustry. Cenex and the Board of Commi ssioners for Yellowstone County filed notions
for summary judgnent. After a hearing, the District Court denied Cenex's notion and
granted the Board' s notion. Cenex appeals. W affirmthe judgnent of the District
Court.

The follow ng i ssues are presented on appeal:

1. Did the District Court err when it concluded that the plain | anguage of

15-24-1401 and -1402, MCA, gives the Board discretion to deny, in part, Cenex's
application for property tax reduction as a new or expandi ng i ndustry?

2. Did the District Court err when it awarded costs of suit to Yell owstone
County when no bill of costs had been fil ed?

FACTUAL BACKGROUND

Bet ween March 1992 and Decenber 1993, Cenex constructed a 92 mllion dollar
hydr odesul furi zation ("HDS") unit and correspondi ng waste water facilities in
Yel | owst one County. On Decenber 22, 1993, Cenex applied to Yell owstone County for
an expandi ng i ndustry property tax reduction, pursuant to 15-24-1401 and -1402,
MCA. On Decenber 23, 1993, Cenex filed an additional application with the Ar
Quality Division and the Water Quality Bureau of the Mntana Departnent of Health and
Environnmental Sciences ("MDHES') to have the HDS unit and waste water facilities
classified as Class 5 pollution control equi pnent, pursuant to 15-6- 135, MCA; C ass
5 property is taxed at a significantly reduced rate.

The Board of Conmm ssioners for Yell owstone County adopted the new and
expandi ng i ndustry tax reduction provided for in 15- 24- 1401 and -1402, MCA, by
Resol uti on 92-12 on March 26, 1992. The resolution resolved that "it is in the

public
interest to encourage econoni c devel opnent in Yell owstone County through the use of
anended tax incentives for new and expanding industry." It also described the

procedures for obtaining the tax incentives in an attached Exhibit A The Board
anended

Resol ution 92-12 on May 31, 1994, by Resol ution 94-42, which anmended the definition
of "qualifying" to except "property that has already received a tax reduction

t hrough sone

ot her incentive prograns.” On October 4, 1994, the Board further anended part of the
| anguage in Resolution 92-12 to state that "Qualifying applicants may, in the

di scretion

of the County Conm ssioners, receive property tax reductions” where it had previously
stated that "Qualifying applicants will receive property tax reductions.”

After considering the application and conducting public hearings concerning the
application, the Board granted Cenex's application for its Cass 4 and C ass 8
property
on June 29, 1995. After learning from VDHES that the nmgjority of the HDS and waste
water facilities with a value of approximately 72 mllion dollar had been classified
as
Class 5 property, it denied Cenex's application as it applied to the Cass 5
property. Had
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Cenex's application been fully granted, its tax reduction for the Cass 5 property

for 1994

woul d have been approxi mately $266,000. Prior to Cenex's application, the Board had

approved three other applications that included Cass 5 property pursuant to 15-

24-

1401 and -1402, MCA. Since the rejection of Cass 5 property in Cenex's application,

the Board has consistently denied tax incentive applications for Cass 5 property.
Cenex filed a conplaint for declaratory judgnent in the District Court. Cenex

mai ntained that it was entitled to the tax incentive benefit pursuant to 15- 24-

1401 and

-1402, MCA, and that the Board's partial denial of its application constituted an

unaut hori zed exerci se of discretion pursuant to the statute. Cenex and the Board

bot h

filed nmotions for summary judgnment. After a hearing, the District Court denied

Cenex's

notion and granted the Board's notion for sunmary judgnent. The court held that the

Board is immune fromsuit pursuant to 2-9-111, MCA. It also held, however, that
t he
cl ear | anguage of 15- 24- 1401 and -1402, MCA, gives the Board discretion to reject

or approve applications and, therefore, that the Board acted within its authority
when it
excepted Cenex's Class 5 property fromthe tax reduction. Finally, it awarded costs
to
Yel | owst one County in the amount of $852.75 for deposition and photocopy expenses.

DI SCUSSI ON

Did the District Court err when it concluded that the plain | anguage of 15-
24-

1401 and -1402, MCA, gives the Board discretion to deny in part Cenex's application
for
property tax reduction as a new and expandi ng i ndustry?

When we review a District Court's order granting summary judgnent, we consider
the issue decided de novo. Mead v. MS. B., Inc. (1994), 264 Mont. 465, 470, 872 P.2d
782, 785. W determ ne whether there is an absence of genuine issues of materi al
fact
and whether the noving party is entitled to judgnent as a matter of law. Brinkman &
Lenon v. P&D Land Enterprises (1994), 263 Mont. 238, 241, 867 P.2d 1112, 1114,
Mnnie v. City of Roundup (1993), 257 Mont. 429, 431, 849 P.2d 212, 214.

Section 15-24-1402, MCA, states in relevant part:

(1) In the first 5 years after a construction permt is issued, qualifying
i nprovenents or noderni zed processes that represent new i ndustry or expansion
of an existing industry, as designated in the approving resolution, nmust be taxed
at 50% of their taxable value. Each year thereafter, the percentage nust be
i ncreased by equal percentages until the full taxable value is attained in the 10th
year. |In subsequent years, the property nust be taxed at 100% of its taxable val ue.

(2) (a) In order for a taxpayer to receive the tax benefits described in
subsection (1), the governing body of the affected county or the incorporated city
or town nmust have approved by separate resolution for each project, follow ng due
notice as defined in 76-15-103 and a public hearing, the use of the schedul e
provided for in subsection (1) for its respective jurisdiction. The governing body
may not grant approval for the project until all of the applicant's taxes have been
paid in full. Taxes paid under protest do not preclude approval.
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(b) The governing body may end the tax benefits by nmajority vote at any
time, but the tax benefits may not be denied an industrial facility that previously
qualified for the benefits.

(c) The resolution provided for in subsection (2)(a) nmust include a definition
of the inprovenents or noderni zed processes that qualify for the tax treatnent that
is to be allowed in the taxing jurisdiction. The resolution nmay provide that rea
property other than | and, personal property, inprovenments, or any conbination
thereof is eligible for the tax benefits described in subsection (1).

(3) The taxpayer shall apply to the departnment for the tax treatnent allowed
under subsection (1). The application by the taxpayer nust first be approved by
t he governing body of the appropriate |ocal taxing jurisdiction, and the governing
body shall indicate in its approval that the property of the applicant qualifies for
the tax treatnent provided for in this section. Upon receipt of the formwth the
approval of the governing body of the affected taxing jurisdiction, the departnent
shal |l meke the assessnment change pursuant to this section.

In this case, Cenex contends that the | anguage of the statute obligates the
| ocal
governi ng body to grant the tax incentive to applicants who have conplied with the
specific application requirenents. W recently stated:

In interpreting a statute, the prinme consideration nust be defining the
obj ectives the |egislature sought to achieve. Mntana WIldlife Federation v. Sager
(1980), 190 Mont. 247, 264, 620 P.2d 1189, 1199. The legislative intent is to be
ascertained, in the first instance, fromthe plain neaning of the words used.

Boegli v. dacier Muntain Cheese Co. (1989), 238 Mont. 426, 429, 777 P.2d

1303, 1305. If the intent of the legislature can be determ ned fromthe plain
meani ng of the words used in the statute, the plain neaning is controlling and the
Court need not go further and apply any other nmeans of interpretation. Phelps v.
Hi | | haven Corp. (1988), 231 Mont. 245, 251, 752 P.2d 737, 741.

Hern Farns, Inc. v. Mitual Benefit Life Ins. Co. (Mont. 1996), 930 P.2d 84, 87, 53
St.
Rep. 1478, 1480. In this case, we conclude that the plain | anguage of the statute
clearly
reflects the Legislature's intent that tax reductions for inprovenents which
constitute new
or expanded industry be granted at the discretion of the |ocal governing body.

The statute grants discretion to the | ocal governing body in several ways.
First,
as cited by the District Court, the plain | anguage of 15-24-1402(2) (a), MCA
requires
Board "approv[al] by separate resolution for each project.” Additionally, subsection
(2)(b) allows the Board to "end the tax benefits by mgjority vote at any tine," and
subsection (2)(c) allows the Board to "provide that real property other than |and,
per sona
property, inprovenents, or any conbination thereof is eligible for the tax benefits
described in subsection (1)." |If the Board can nmake eligible any conbi nation of
property,
it necessarily follows that the Board may exclude any conbi nati on of property.

Thus, every application is subject to the Board' s revi ew and approval pursuant
to

1402 before it qualifies to receive the tax incentive. The statute's operation

clearly
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contenpl ates a substantive role for the Board in its consideration of each
application, and
the statute as a whole nust be read to grant the Board discretion to approve or deny
applications for the tax incentive.

Finally, we have previously discussed the inplications of statutory use of the
wor d
"approval" in McCarten v. Sanderson (1941), 111 Mont. 407, 415, 109 P.2d 1108, 1111.
There, we stated, "'[a] pproval of the application" is not ordinarily limted in
nmeani ng to

a nere verification of the facts stated in the application. 'Approval' inplies
know edge
and the exercise of discretion after know edge, the exercise of judgnent . . . unless

l[imted by the context of the statute.”™ MCarten, 111 Mont. at 415, 109 P.2d at 1111
(citations omtted). Here, the statute neither Iimts the Board' s authority to
approve or

deny applications, nor does it provide specific requirenents for the Board to follow
inits

deci sion. Rather, the Board has the explicit authority both to end the benefit and
to

determ ne that "any conbination [of property] is eligible for the tax benefits."
Section

15-24-1402(2)(c), MCA. Accordingly, "approve" nust be interpreted in its ordinary
sense to confer discretion on the Board to approve or deny applications pursuant to
t he

statute.

Cenex contends that the Board's denial of its application as to Cass 5 property
constitutes an illegal and discrimnatory exercise of discretion pursuant to the
statute.

First, however, the statute plainly grants the Board authority to approve or deny tax

applications, including the discretion to make certain kinds of property eligible

and ot her

kinds ineligible. Second, the Board' s approval of three previous applications that

included Class 5 property did not preclude a change in the Board's policy, based on

its

conti nued experience with revenue inpacts. As the District Court stated, "[t]he

fact that

earlier taxpayers were allowed tax benefits on Class 5 property did not nean that the

Commi ssioners were required to grant such benefits forever concerning such property.”
In fact, the Board had previously been unaware of the full consequences of

approving the tax incentive pursuant to 15-24- 1401 and -1402, MCA, for Class 5

property. Since its realization, the Board has consistently denied applicants the

new or

expandi ng i ndustry tax incentive for Cass 5 property. The potential and

significant |oss

of tax revenue to the County and its schools if Class 5 property receives the

addi ti onal

tax benefit is of legitimate interest to the County and one obvi ous reason why

gover ni ng

bodi es were granted discretion to approve or deny each application. Furthernore, the

nmeans chosen by the Legislature to safeguard this interest is rationally related to

t hat

obj ective and, therefore, does not violate substantive due process, as asserted by
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Cenex.
See Plunb v. Fourth Judicial Dist. Court (Mnt. 1996), 927 P.2d 1011, 1016, 53 St.
Rep. 1187, 1191
Cenex al so contends that |anguage in Exhibit A to Resolution 92-12 conpels the

Board to grant the tax benefit upon Cenex's conpletion of the necessary
adm ni strative
procedures. It relies on the statenent that "Qualifying applicants wll receive
property tax
reductions.” However, Cenex ignores other |anguage that clearly reaffirns the
Board' s
di scretion. For exanple, Exhibit A s definition of "qualifying" tracks the | anguage
in

15-24-1401, MCA, and the followi ng statenment plainly notifies the applicant that
recei pt

of the tax benefit is subject to the Board' s approval: "The [Board] may approve an

application by separate resolution . . . only after the applicant has conpleted the
followng . . . ." (Enphasis added.) Contrary to Cenex's assertion, this statenent
does

not render the statute's and Exhibit's definition of "qualifying" meaningl ess.

Rat her, it

serves to inplenent the statutory grant of discretion to the Board. As stated by the
District Court, none of the resolutions relied on by Cenex constituted the separate
resolution called for by statute to approve an application. Thus, regardl ess of

whi ch

resolution the Board applied in considering Cenex's application, ultimtely, the
Board was

statutorily entitled to either approve or to deny the application.

Both parties spend considerable tinme addressi ng whether the Board has i munity
pursuant to 2-9-111, MCA, which pertains to legislative acts. Cenex's conpl aint,
however, seeks a declaratory judgnent regarding the meani ng of 15-24- 1401 and -
1402, MCA. The Board's liability is not at issue. Therefore, we need not address
t he
i ssue of legislative immunity. W conclude that the plain | anguage of 15-24- 1401
and
-1402, MCA, grants discretion to the |ocal body to approve or disapprove tax
reducti on
for inprovenents related to new or expanding industry, and that the record discl oses
no
i ssues of material fact. For that reason, we affirmthe judgnment of the District
Court.

| SSUE 2

Did the District Court err when it awarded costs of suit to Yell owstone County
when no bill of costs had been fil ed?

Cenex has raised for the first time on appeal its objection to the District
Court's
award of $852.75 to the Board for deposition and photocopy costs. |Its objectionis
based
on the Board's failure to file a bill of costs pursuant to 25-10- 201, MCA.

Ceneral ly,

we will not consider issues raised for the first time on appeal. State v. Weks
(1995),

270 Mont. 63, 86, 891 P.2d 477, 491. Here, however, the Board's failure to file a
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bi | |

of costs deprived Cenex of its opportunity to object in the District Court and,

t hus, we

concl ude that Cenex cannot be deened to have waived its right to appeal the award of
costs.

The Board's failure to file a bill of costs constitutes a waiver of its right
to costs.

See, e.qg., Bloensma v. Auto Club Ins. Ass'n (Mch. App., 1991), 476 N W2d 487;
Devald v. Isola (Mch. App. 1991), 470 N.W2d 505; Hydratec, Inc. v. Sun Valley
(1990), 223 Cal. App. 3d 924, 272 Cal. Rptr. 899. Accordingly, we hold that the
District Court erred when it assessed the $852.75 for deposition and photocopy costs
agai nst Cenex after the Board failed to file a bill of costs.

W affirmthe District Court's order granting sunmary judgnent to the Board and
denyi ng sunmary judgnent to Cenex. W reverse the District Court's order awardi ng
costs to the Board, and remand to the District Court for entry of judgnent
consistent with
t hi s opi ni on.

/'Sl TERRY N. TRI EVEI LER
We Concur:
/'S J. A TURNAGE
/Sl JI M REGN ER
/'Sl WLLIAM E. HUNT, SR
/'Sl KARLA M GRAY
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