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derk

Justice WIlliamE. Hunt, Sr. delivered the Opinion of the Court.

Appel  ant Montana Public Service Comm ssion (PSC) and Intervenor/ Appel | ant
Rocky Mountain Transportation, Inc., (Rocky Muntain) appeal fromthe decision issued
by the El eventh Judicial D strict Court, Flathead County, reversing upon judicial
revi ew
PSC s declaratory ruling that Grouse Muuntain Lodge (G ouse Muntain) is a "notor
carrier" subject to PSC regul ation
W affirmthe District Court.
There are two issues for our review

1. Did the District Court properly enploy the applicable standard of review
of the PSC s declaratory ruling and final order on reconsideration?
2. Did the District Court err when it determ ned that G ouse Mouuntain is not
subject to PSC notor carrier regulation?
BACKGROUND

G ouse Mountain is located in the picturesque nountains surroundi ng Witefish,
Mont ana. The year-round recreational activities around G ouse Muntain attract
guests
to the lodge fromall over the country. G ouse Muntain owns four passenger vans
with
which it transports its guests between the | odge and The Big Mountain ski resort (Big
Mount ai n), downtown Whitefish, dacier International Airport, and the Antrak rail way
station. G ouse Muntain does not advertise or offer transportation services to the
general public. Transportation between the | odge and the airport, railway station,
and
Big Mountain is free for | odge guests. Guests nust pay a nominal fee for
transportation
bet ween the | odge and downt own Wi tefish.
In February, 1993, a rival Witefish-area business person filed a conplaint

in the
El eventh Judicial District Court, Flathead County, alleging that G ouse Muuntain's
guest
transportati on was subject to PSC notor carrier regulation and requesting that G ouse
Mount ai n be enjoined fromfurther guest transportation until it had obtained an
appropriate certificate of authority fromPSC. In response to this conplaint, Gouse

Mountain filed with the PSC a petition for a declaratory ruling that it was not
subject to
regulation. The District Court stayed the conplaint pending a resolution of Gouse
Mountain's petition
In a 3-2 decision, the PSC determ ned that G ouse Muntain's transportati on was
in part subject to notor carrier regulation and ruled that: G ouse Muntain has a
princi pal
non-transportati on hotel business; Gouse Muntain nmay transport its registered
guests
to and fromthe | odge and points of connection with conmon carriers, and this
transportation is incidental to the principal non-transportation business; G ouse
Mount ai n
cannot lawfully transport registered guests to and fromthe | odge and any ot her
pl aces
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wi t hout obtaining a certificate of conveni ence and necessity fromthe PSC because

such
transportation is not incidental to the principal non-transportation business.
G ouse
Mount ai n noved the PSC to reconsider its ruling, but also submitted an application
for

a class "C' certificate of public conveni ence and necessity, requesting authority to
transport |odge guests to all points and places in Flathead County.
I n anot her 3-2 decision, the PSC issued its order on reconsideration,
affirmng its
prior ruling. PSC then scheduled a hearing on G ouse Muntain's class "C'
application,
whi ch was contested. After the hearing, PSC issued a certificate of public
conveni ence
and necessity which authorized Grouse Mountain to transport guests to points of
connection with common carriers and the Gty of Whitefish.
Grouse Mountain appealed PSC s initial declaratory ruling and subsequent order
on reconsideration to the Eleventh Judicial District Court, Flathead County. The

District
Court reversed the PSC, holding that: G ouse Muntain is not a "notor carrier;"
G ouse
Mountain's transportation activities do not exhibit the characteristics of a "notor
carrier;"

Grouse Mountain provides "accomopdative transportation,” which is expressly exenpt
fromregulation; and, finally, that even if G ouse Muwuntain's transportation
activities
were arguably within the scope of regulated notor carriage, it would be exenpt from
regul ation according to the "primry business" test. PSC, and Rocky Muntain, as
Intervenor, appeal fromthe District Court's order.

STANDARD OF REVI EW
The PSC s conclusion that Gouse Muntain is subject to notor carrier

regul ati on

is a conclusion of |aw subject to reviewin the first instance by the District

Court.

Section 2-4-501, MCA 2-4-702, MCA. The standard of review applicable to the
PSCps conclusion is whether the PSC correctly interpreted the law in reaching that
conclusion. Steer, Inc. v. Departnent of Revenue (1990), 245 Mont. 470, 474, 803

P. 2d
601, 603.
| SSUE ONE
Did the District Court properly enploy the applicable standard of review of the
PSC s declaratory ruling and final order on reconsideration?
The parties do not dispute the standard applicable to the District Court's
revi ew
of the PSC s decision. In Steer, Inc, this Court held that a district court should
revi ew
an agency's decision to determ ne whether the agency's interpretation of the lawis
correct. Steer, Inc., 803 P.2d at 603. The PSC contends, however, that the D strict
Court inproperly enployed this standard. Specifically, PSC argues that the court
did not
sufficiently defer to the PSC s interpretation of its own regulations. |In addition,
PSC
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argues that its ruling had the force of |aw through the "reenactnent doctrine."
Final ly,
PSC argues that the exenptions fromnotor carrier |aw clained by G ouse Muntain
shoul d have been narrowl y construed by the court.
As to PSCps first argunent, we note that neither we nor the District Court mnust
defer to an incorrect agency decision. As discussed nore fully below, the court

properly
determ ned that the PSCps decision was incorrect. PSCps second argunent regarding
t he

preenact nent doctrinep m sses the point. PSC essentially contends that the | atest
| egi slative enactnments with respect to the | aw regarding notor carrier regulation
wer e
enacted in light of the PSCpbs declaratory ruling, are not inconsistent with that
ruling or
wWith prior, simlar rulings, and are therefore an inplicit adoption of PSCps
i nterpretation
of the relevant statutes. However, there is nothing in the |legislative enactnents

t hat

woul d indicate an adoption of any of the specific aspects of the PSCps ruling that
are

under review, particularly the PSCps application of the pprimry businessp test to
t he

facts here. Finally, with respect to PSCps third argunent, that exenptions from
regul ations are to be given narrow interpretation, we note that the PSC has not
articul at ed
what a narrow interpretation of the relevant rules and regul ati ons woul d reveal,
except
to say that the District Courtps ultimte conclusions were incorrect. This argunent
I's not
per suasi ve.
We hold that the District Court utilized the proper standard of review,
revi ew ng
t he PSCps conclusions to determ ne whether they were the result of a correct
interpretation of the law. W also hold that the court properly applied this
st andar d.
| SSUE TWO
Did the District Court err when it determ ned that G ouse Mouuntain is not
subj ect
to PSC notor carrier regul ation?
The PSC s authority to regulate notor carriers conmes fromtitle 69, chapter 12
of
the Montana Code. See 69-12-201, MCA. Wthin that title and chapter, too, are
statutory definitions of notor carriers subject to PSC regulation. Section 69-12-
101,
MCA, provides in relevant part:
Definitions. Unless the context requires otherwise, in this chapter the
followi ng definitions apply:

(8) "Motor carrier"™ means a person or corporation, or its |essees,
trustees, or receivers appointed by any court, operating notor vehicles upon
any public highway in this state for the transportati on of passengers,
househol d goods, or garbage for hire on a commercial basis, either as a
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common carrier or under private contract, agreenent, charter, or
undert aki ng.

The characteristics of a "notor carrier" are described in 69- 12- 106, MCA:

Acts indicative of status as notor carrier. Any person or corporation

mai ntai ning a public notor vehicle stand or by sign, synbol, or device or

vehicle or clothing or by advertisenent holding forth transportation for

conpensation or soliciting the transportation of persons or property for

conmpensation anong the public or soliciting for trips for conpensation or

providing transportation service to the public under the guise of |easing or

buy-sel |l arrangenents shall be deened, prinma facie, a "notor carrier”

subject to this chapter. The burden of proof shall be on such person or

corporation to disprove such status.

Section 69-12-105, MCA, creates an exception to PSC regul ati on:

Nat ure of accommobdative transportation. An accommobdati ve
transportati on novenent by a person not in the transportati on business is
not a service for hire even though the persons owning the property
transported or persons transported share in the cost or pay for the
novenent .

In addition, this Court created an exception to PSC regul ation in Board of
Rai | r oad
Conmmi ssi oners v. Ganbl e- Robi nson Co. (1941), 111 Mont. 441, 111 P.2d 306. |In that
case, this Court held that the PSC did not have regulatory authority over businesses
t hat
used notor vehicles as an incident to their principal business. This Court stated:
Thus, the question is whether in enacting the statute the |legislature
meant nerely to supervise and regul ate those engaged in the business of
transporting persons and property for hire, or also to supervise and regul ate
all those engaged in other businesses and using notor vehicles purely for
the incidental purpose of delivering their own goods in the course of such
busi ness. The former would seemto be the clear intent, since the title of
the Act expressed an intention to supervise, regulate and control "notor
carriers engaged in the transportation by notor vehicles of persons and
property for hire" etc. "To engage" is "to enbark in a business.”
(Webster's New International Dictionary, MerriamWbster, 2d ed.) The
def endants are engaged in whol esaling just as ranchers are engaged in
ranching. They are not ordinarily understood to be "engaged in" every
occupation or activity purely incidental to their business. One engaged in
ei ther of those businesses and using notor vehicles for purposes incidental
thereto cannot properly be said to be engaged in the transportati on of goods

Ganbl e- Robi nson, 111 P.2d at 309-10. This "incidental to" rule, or "primary
busi ness™
test, has been codified in the PSC s adm nistrative rules. See Rule 38.3.1001(3),
ARM
The PSC s rules state that a person is not a notor carrier subject to regulation if
hi s
transportation activities are incidental to his principal business. Rule 38.3.1001

(1),
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ARM  Transportation activities are incidental when they are in furtherance of, in
t he
scope of, and subordinate to the principal business. Rule 38.3.1001(2), ARM
Therefore, an entity is not subject to PSC notor carrier regulation if it does
not
neet the definition of "notor carrier,” if the transportation it provides is
accommodat i ve
only, or, if the transportation it provides is nerely incidental to its principal

busi ness.
W affirmthe District Courtps determ nation that G ouse Muwuntain is not subject to
PSC
notor carrier regulation based on the District Courtps, and our, conclusion that
G ouse

Mountain's transportation activities are incidental to its principal business.
The key ternms which constitute the codified "primary business test" are
defined as
foll ows:
(a) "Principal Business" nmeans a business which, in relation to the
transportation which is purported to be incidental, is clearly the predom nate
undertaking or enterprise. It nust have a clear econom c purpose or
objective, identifiable with certainty, in terns of supplying goods or
servi ces.

(b) "I'n the furtherance of " neans directly benefiting the principal business
by transporting materials, goods, or other property, personnel, custoners,
clients or other passengers, when such transportation assists in the principal
busi ness in achieving its econon c purpose or objective. It does not include
a benefit to the principal business through transportation nerely generating
additional profit or like thing.

(c) "In the scope of" neans directly within the bounds of the economc
pur pose or objective of the business. It does not include a transportation
activity that is nmerely a tangent or appendage.

(d) "Subordinate to" neans |esser than, mnor in conparison to, dependent
on, existing because of, and controlled by. 1t can include transportation
inportant to, even essential to, the principal business. It does not include
transportation which is a significant enterprise itself.

Rul e 38.3.1002(1), ARM There is no dispute that G ouse Muntain's principa
busi ness
is as a hotel or resort. Nor is there dispute that Grouse Mountain's transportation
is

subordinate to the principal resort business. Mreover, the PSC has al ready
det er m ned

that Grouse Muntainps transportation to conmon carriers is not subject to
regul ati on.

G ouse Mount ai nps guest transportation to the airport and to the railway station is
therefore not at issue here. However, the PSC contends that G ouse Muntain's
transportation of guests between the | odge and Big Muntain and downt own Witefish
Is neither in furtherance of nor in the scope of the principal resort business
because such
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busi ness is essentially providing | odging, food, and beverages to payi hg guests. W

di sagr ee.

The PSC strictly describes G ouse Muntai nps business. Indeed, G ouse Muntain
itself, inits petition for declaratory ruling, stated that it provides | odging,
food, and
beverages for paying guests. Later, however, in its notion for reconsideration,

G ouse
Mount ai n explained that its earlier description of itself was inconplete, and that
t he scope
of its business as a guest resort and conference center is much broader than that of
a
provider of food and lodging. In its brief in support of its notion for

reconsi derati on,
Grouse Mountain quoted excerpts fromits brochures and other pronotional materials
which illustrate that Grouse Muuntain offers nore than just |odging, food, and
bever ages
to its guests:
G ouse Mountain is a four-season resort with activities as spectacular as the
surroundi ng scenery.

Qur concierge will be pleased to suggest and make arrangenents for al nost
anyt hing youpd like to do: hike, bike, fish, ski, boat, visit dacier Nationa
Par k, ski the Big Muntainps 4000 powdered acres or sail Flathead | ake ...

G ouse Mountain Lodge is in the Flathead Valley ... golf, skiing, sight-
seeing, wildlife, sailing, fishing, restaurants, shopping, d acier Park,
Whitefish Lake, The Big Mowuntain, Flathead Lake and nore. Itps all either
ri ght outside our door, or just m nutes away.

Grouse Mountain also explained that it offers ski packages in which ptransportation
to
and from[Big] Muwuntain ... [is included].p Finally, Gouse Muntain stated:
If the record before this conm ssion did not adequately describe or
underscore the recreational conmponent to G ouse Muntai nps busi ness,
G ouse Mountain has done itself, its guests and this conm ssion a
di sservice. An accurate description of its business nust include not only
its food, |odging and beverage service, but also its vital service as a
facilitator which assists its guests in experiencing the special recreationa
activities available to themin the Fl athead Vall ey.

In its order on reconsideration, the PSC acknow edged that pG ouse Muntain
pronot es and packages recreational ventures for its guests,p and that pa | arge part
of
Grouse Mount ai nps busi ness turns on the existence of recreational opportunities.p
Nevert hel ess, the PSC maintained its position that G ouse Muntainps transportation
to
Bi g Mountain and downtown Whitefish is not exenpt fromregul ati on under the primry
busi ness test.
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On the one hand, the PSCps characterization of Grouse Muntai nps business is
sinmply unrealistic and too restrictive. Gouse Muwuntain is not a chain note
astride an

anonynous stretch of interstate, where perhaps a description |imted to pprovider of
| odgi ng, neal s, and beveragesp woul d be appropriate. G ouse Muntainps proximty to
Big Mountain, dacier Park, and downtown Wiitefish is what sets it apart and, indeed,
is what attracts guests and conventioneers alike. As integral to G ouse Muntainps

business as is its provision of food and | odgi ng, so too, perhaps nore so, is its

ability to
provide its guests with the variety of recreational experiences available in the
popul ar
Fl at head region, particularly Big Mountain and the Gty of Wiitefish. As a resort
in the

Fl at head Vall ey of the Northern Rockies, G ouse Muntainps principal business can
appropriately be described as providing food and | odging, as well as recreationa
experiences, for its guests.

Under this description, it is clear that G ouse Muntainps transportation of
its
guests to and from Big Muwuntain and downtown Wiitefish is incidental to its primary
busi ness. Transportation to Big Mountain and downtown Whitefish is pin the
furtherance
ofp its principal business in that it directly pronotes or advances the busi ness of
provi ding | ocal recreational experiences. Moreover, transportation of guests to Big
Mount ai n and downt own Whitefish, mnutes away from Grouse Muntain, is
geographically pin the scope ofp its principal business. Finally, transporting
guests to
these sites, rich in recreational opportunities, is pin the scopep of providing
guests with
| ocal recreational experiences.
On the other hand, even if we were to accept the PSCphs |inited description of
G ouse Munt ai nps busi ness, we would reach the sane result, for many of the reasons

already stated. In our view, providing guests of a nountain |odge with access to
| ocal
recreational experiences is pin the furtherance of p the business of providing food
and
| odging. The recreational experiences are what bring guests to G ouse Muntain
wher e
they eat, sleep, and drink. In this way, transporting guests to Big Muntain and

downt own VWhitefish pronotes and advances G ouse Muntai nps busi ness. Moreover

transporting guests to these two areas woul d be, geographically speaking, as nuch pin

t he scope of p Grouse Mount ai nps busi ness as would transporting guests to and from

G acier International Airport, which the PSC determ ned was exenpt fromregul ation
under the primary business test. |In addition, the transportati on woul d ot herw se be

pi n
the scope ofp G ouse Muntai nps busi ness because of the close rel ationshi p between
attracting guests to the | odge and providing guests with food and | odgi ng.

Whet her, technically speaking, G ouse Muntainps business is nerely providing
food and lodging to its guests, or whether its business includes providing
recreationa
experiences to its guests, the result is the sanme: G ouse Muntainps transportation
of its
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payi ng guests to Big Mountain and downtown Witefish is exenpt from PSC regul ati on
pursuant to the pprimary business test.p In reversing the PSChs decision to the

contrary,
the District Court properly determ ned that the PSCps interpretation of the | aw was
i ncorrect.
Af firmed.
/'S WLLIAME. HUNT, SR
We Concur:

/S J. A TURNAGE
/'Sl JAMES C. NELSON
/'Sl JI M REGNI ER
/'Sl W WLLI AM LEAPHART

['SI DI STRICT JUDGE W LLI AM NELS SWANDAL
sitting for Justice Terry N. Trieweiler

Justice Karla M Gray, concurring in part and dissenting in part.

I concur in the Court's opinion on issue one. | respectfully dissent fromthat
opi ni on, however, on issue two. It is ny viewthat the District Court erred in
reversing

the PSC s determ nation that G ouse Muuntain's transport of its guests to the Big

Mount ai n and downt own Whitefish was notor carriage subject to PSC regul ation. |

woul d reverse the District Court on that issue and reinstate the PSC s deci sion.
It is inportant to recognize that the PSC s original determ nation--and its

order on
reconsi deration--were based on the facts as Grouse Muuntain set themforth inits
petition
for declaratory ruling. Central anong those facts were that, in Gouse Muwuntain's
own
words, Grouse Mountain "operates a hotel in Witefish, Montana" and that its "primary
busi ness is providing |odging, food and beverages to paying guests.” Thus, the PSC

proceedi ng did not center on G ouse Muntain as a provider of recreational
activities in

the greater Flathead area. That notion was first raised after the PSC issued its

declaratory ruling when, in its notion for reconsideration, Gouse Muntain posited
t hat

it was, in actuality, a provider of recreational activities; in other words, Gouse

Mount ai n
sought to change the entire basis of the proceeding after the fact by changing its
description of its primary business. The PSC recogni zed that the existence of

recreational activities in the area was inportant to G ouse Muntain's business, but

declined to change the nature of G ouse Muuntain's primary business. It noted that,
as
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a business, Gouse Muntain owns and operates facilities to provide | odging, neal and
beverage service; conversely, Gouse Muntain does not, as a business, own or operate
facilities which provide recreational activities in the greater Flathead area.

In ruling on G ouse Muwuntain's petition for judicial review, the District Court
accepted Grouse Mouuntain's expansive new characterization of its business, thus
permtting Gouse Mountain to "change the rules after the ganme." This Court follows
suit, and in doing so permts Gouse Muwuntain to effectively anmend its petition for
declaratory ruling after the PSC had rendered its decision. | would join the PSC in

rejecting this ploy by Grouse Muuntain and confine our reviewto whether the
transport

of guests to the Big Muntain and downtown Wi tefish by G ouse Muntain, whose

primary business is that of hotel, neal and beverage service, subjects G ouse

Mount ai n
to regulation as a notor carrier under applicable regulations, statutes and case
| aw.
Applying the PSC s recently adopted regul ati ons regarding the "princi pal
busi ness"
test to G-ouse Muuntain as a hotel business, | would conclude--as did the PSC -t hat
G ouse
Mountain did not bring itself within those regulations so as to avoid falling within
t he
statutory definition of a "notor carrier” contained in 69-12-101, MCA. In

det er m ni ng
whet her Grouse Mountain's transporting of guests to the Big Muntain and downt own
Whitefish is incidental to its principal hotel business under 38.3.1001, ARM the
pi vot al
guestions are whether that transportation is "in furtherance of, in the scope of, and
subordi nate to" the principal business. (Enphasis added.) The use of the
conjunctive
"and" indicates that all three of the specified criteria nust be net.
Here, it is undisputed that the transportation at issue is "in the furtherance
of " the
princi pal business, as defined in 38.3.1002(1)(b), ARM it directly benefits G ouse
Mountain's hotel business by transporting custoners and clients in order to "assi st

t he
princi pal business in achieving its econoni c purpose or objective.” It is ny view,
however, that G ouse Muntain's transportation services to the Big Muntain and
downt own VWhitefish are not "in the scope of" its principal business. " "In the
scope of'
means directly within the bounds of the econom c purpose or objective of the
busi ness.
It does not include a transportation activity that is nerely a tangent or
appendage. "

Section 38.3.1002(1)(c), ARM The econom ¢ purpose or objective of Gouse
Mountain's business is to provide roons, neals and beverages at a profit. Ferrying
guests to |l ocations sone distance away fromthe hotel facility sinply does not cone
directly within that econom c purpose or objective; indeed, given the proclivity of

peopl e
on vacation to purchase neal s and beverages at whatever |ocation they find
t hensel ves,
the transportati on Grouse Muuntain provides easily could be said to be directly
adver se
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to its economc objective. 1In any event, it is--at best--"a tangent or appendage"
to the
princi pal business. Thus, G ouse Muntain does not satisfy the "in the scope of"
criterion and, as a result, it is not excluded fromregulation by the PSC under
38. 3. 1001, ARM
It is also ny view that Grouse Mountain's transportation activities do not
meet our
Ganbl e- Robi nson test or any statutory exclusion or exenption fromthe definition of
"notor carrier" contained in 69-12-101, MCA. Since the Court nentions these other
authorities, but does not apply them | will refrain from bel aboring the point by

setting
forth the analysis under each which would properly result in a conclusion that
G ouse
Mountain's transportation activities relating to the Big Muuntain and downt own
VWi tefish

are subject to regulation by the PSC
| recognize that the kinds of transportation services G ouse Muntain provides
are
probably being provided by many ot her hotel businesses. | also recognize that sone
m ght question the propriety of |laws and regul ati ons governi ng such transportation
activities in today's society. However, the wi sdom of those |laws and regulations is
not
the issue before us in this case; the issue is whether G ouse Muntain's
transportation of
guests to the Big Muntain and dowmntown Wiitefish renders it a "notor carrier”
pur suant
to applicable statutes and regulations. | conclude that it does and, therefore, |
woul d

reverse the District Court on this issue.
/'S KARLA M GRAY
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