97-051

No. 97-051
IN THE SUPREME COURT OF THE STATE OF MONTANA

1997

LEANNE M NESET,
Plaintiff and Appell ant,
V.
M CHAEL FI FER
Def endant, Third Party Plaintiff and Respondent,
V.
LEANNE M NESET, and all other persons, unknown,
claimng or who mght claimany right, title, estate, or
interest in a lien or encunbrance upon the real property
described in the conplaint adverse to Third-Party Plaintiff's
ownership, or any cloud upon Third-Party Plaintiff's title
t hereto, whether such claimor possible claimbe present

or contingent,

Third Party Defendants.

APPEAL FROM District Court of the Seventh Judicial District, In and for the County of
Ri chl and, the Honorabl e Dal e Cox, Judge Presiding.
COUNSEL OF RECORD
For Appel | ant:
Phillip N. Carter, Sidney, Mntana
For Respondent:

Donal d L. Netzer, Netzer Law Ofice, Sidney, Mntana

Submi tted on Briefs: May 30, 1997

Deci ded:

July
23, 1997
Fi |l ed:

file:///CJ/Documents¥%20and%20Setti ngs/cu1046/Desktop/opinions/97-051%200pinion.htm (1 of 5)4/16/2007 11:36:14 AM



97-051

derk

Chi ef Justice J. A Turnage delivered the Opinion of the Court.

In this action, the Seventh Judicial District Court, Richland County, entered
sumrary judgnment that Mchael Fifer is the owner of certain real property under a theory
of resulting trust. Leanne M Neset appeals. W vacate the summary judgment and
remand for further proceedings consistent with this Opinion.

We restate the issue as whether the District Court erred when it entered sumary
j udgnent that a purchase noney resulting trust existed in favor of Fifer pursuant to 72-
33-218, MCA

In the spring of 1989, Fifer wote a $33,500 check as a down payment on a hone
and real property in Sidney, Montana. Fifer and his then-girlfriend, Neset, borrowed
$20, 000 as joint obligors for the remainder of the property's purchase price. Title to the
property was placed in Neset's nane.

Neset and Fifer lived together in the hone off and on (Neset noved out tw ce) for
several years. Wen Neset and Fifer ended their romantic relationship in 1992, Fifer
remai ned in the home and Neset noved out.

Neset brought this action in 1994, seeking an injunction evicting Fifer fromthe
hone to which she held title. Fifer counterclainmed that the property was his based on
adver se possession, unjust enrichnent, constructive trust, |aches, equitable estoppel, and
resulting trust. The District Court granted Fifer summary judgnent under a theory of
resulting trust, and declared himthe owner of the property in fee sinple. Neset appeals.

St andard of Revi ew

Summary judgnment is proper when no genuine issues of nmaterial fact exist and the
noving party is entitled to judgnment as a natter of law. Rule 56(c), MR Civ.P. This
Court reviews a grant of summary judgnent under the same Rule 56(c), MR Cv.P.
criteria used by the district court. Carelli v. Hall (Mont. 1996), 926 P.2d 756, 759, 53
St.Rep. 1116, 1117 (citation onmtted).

Di scussi on

Did the District Court err when it entered sunmmary judgnment that a purchase
noney resulting trust existed in favor of Fifer pursuant to 72-33-218, MCA?

Section 72-33-218, MCA, provides, in relevant part:

(1) Where a transfer of property is nmade to one person and the
purchase price is paid by another, a resulting trust arises in favor of the
person who paid the purchase price.

(2) Subsection (1) does not apply in any of the followi ng circum
st ances:

(a) whenever the party paying the purchase price manifests an
intention that no resulting trust should ari se;

or

(c) whenever the transfer is nmade in order to acconplish an illega
pur pose and the policy against unjust enrichnment of the transferee is out
wei ghed by the policy against giving relief to a person who has entered into
an illegal transaction.

In the present case, the District Court found that all funds to purchase the property
came fromFifer and that none cane from Neset. It found that although the home | oan
paynents were paid from Neset's checking account for the first six nonths, Fifer had
deposited funds into that account to cover the | oan paynents. The court concluded that

file:///CJ/Documents¥%20and%20Setti ngs/cu1046/Desktop/opi nions/97-051%200pinion.htm (2 of 5)4/16/2007 11:36:14 AM



97-051

a resulting trust arose in favor of Fifer as a result of his payment of the purchase price
of the property.

I n discussing whether Fifer manifested an intention that no resulting trust should
exi st as described under subsection (2)(a) above, the court concluded that no gift occurred
because Fifer never clearly divested doninion and control of the property to Neset, and
Neset did not accept the property and treat it as her owmn. The court further concl uded
that Fifer was not precluded froma resulting trust by a weighing of the equities under
subsection (2)(c) above, because Neset was not an unknow ng recipient of the property.

Neset argues that the District Court failed to correctly determ ne which facts are
material to the dispute, nade inproper factual findings, and did not apply the proper
standard of proof. She argues that the down paynent on the hone was a gift to her from
Fifer and that Fifer therefore did not effectively pay the purchase price for the property,
so that 72-33-218, MCA, does not apply. She argues that the District Court erred by
concluding as a matter of law that Fifer did not manifest an intent that no resulting trust
shoul d arise as described in the exception under 72-33-218(2)(a), MCA

Neset filed an affidavit with the District Court in which she stated that the $33, 500
down paynent on the property was a gift to her fromFifer. She also stated in the
affidavit that, "He told ne several tines that the house was nine and that he was paying
the down paynent so that we could live together and | ove each other." In his deposition
filed with the District Court, Fifer stated, to the contrary, that title to the house was
put
in Neset's nanme only to avoid the house being attached for back child support he owed
and that he did not give the house to Neset. Fifer also filed affidavits by several of his
friends and relatives who stated their understandings that he did not intend either the
noney or the house as gifts to Neset, but that Fifer was nerely placing the property in
Neset's name so that it could not be |evied upon for back child support he owed for
children froma previous narriage.

Fifer contends, and the District Court apparently agreed, that any statenents he
nade to Neset about intending the noney or the house as a gift to Neset are inconsequen-
tial in light of the parties' subsequent behavior. Fifer points out that a conpleted gift
must
include intent, delivery, and acceptance. See Lance v. Lance (1981), 195 Mont. 176,

183, 635 P.2d 571, 575. He argues that even if an issue of fact exists as to his intent to
nmake a gift, he never conpletely divested hinself of dom nion and control over the
property. He asserts that as a matter of law there was no delivery of the gift and, thus,
the gift was never conpleted.

We disagree with Fifer and the District Court concerning the existence of issues
of material fact. Physical delivery of the down paynment was acconplished when the
paynent was nade and title to the property was placed in Neset's nane. Fifer's alleged
statenents to Neset are relevant as to whether he manifested an intent that no resulting
trust exist. The conflicting affidavit and deposition statenents subnitted to the court
create, at mninum a question of fact as to whether the down paynent was a gift from
Fifer to Neset.

Further, Fifer's retention of physical possession of the property after Neset left it
is not dispositive as to delivery of a gift of the property. Delivery occurred when title
to the property was placed in Neset's nane. |Inasnuch as Fifer's retention of the property
is offered as evidence of intent, Neset testified in her deposition that she noved out of
the home when she and Fifer split up not because she believed the home bel onged to him
but because she knew he woul d not | eave.

The District Court noted that Fifer paid all the property taxes on the hone except
for one paynent Neset nade i medi ately before she filed this suit. Fifer clained an
i ncome tax deduction for interest paid on the nortgage on the property and he nai ntains
that he nade all the house paynents. Although sonme of those paynents canme out of
Neset's checki ng account, Fifer stated that he deposited noney to that account to fund
t hose paynents.

However, Fifer's paynent of property taxes and claimof the incone tax deduction
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for such paynents is not conclusive as to whether a purchase noney resulting trust exists
or as to whether he gifted the property to Neset. Neset, too, took an incone tax
deduction for the property taxes which she paid. Nor is it conclusive of ownership that
Fi fer made nortgage paynents while he resided in the home after Neset left. Such

paynent woul d al so be consistent with a rental arrangenent.

Neset cites Johnson v. Kenneth D. Collins Agency (1993), 263 Mont. 137, 865
P.2d 312, as authority that no resulting trust was created here. |In that case, Johnson
constructed an apartnent conplex, the cost of which was paid with an FrHA loan to
Col I'i ns Agency. Wen Collins Agency paid Johnson for his construction work, Johnson
gave Collins Agency a down paynment on the apartnment conplex and agreed to assune
the |l oan. However, Johnson never obtained FnHA approval to assune the |oan, and he
made no paynments on it. This Court held that, as a matter of |aw, a purchase noney
resulting trust was not created. Johnson, 865 P.2d at 314.

Johnson is distinguishable fromthe present case in several inportant respects.
First, in Johnson, the Court noted that the parties did not disagree as to any issues of
material fact. Johnson made no paynents on and was not |iable as a borrower on the
| oan agai nst the property. In the present case, Fifer and Neset are both exposed to
financial and legal liability as co-borrowers on the $20, 000 nortgage on the property.
Finally, Johnson's down paynent on the property was to Collins Agency itself, rather
than to a third party.

I n Poepping v. Monson (1960), 138 Mont. 38-48, 353 P.2d 325, 330-31, this
Court applied the rule that a person clainmng a resulting trust who has paid only a portion
of the purchase price is entitled to claima resulting trust only proportionate to the
anmount
of the total purchase price paid, absent clear and convincing evidence of a contrary
i ntent.

See al so Restatenent (Second) of Trusts 454, pp. 416-17 (1997).

We concl ude that issues of naterial fact exist in this case concerning to what
extent, if any, the property or the down paynent thereon was a gift fromFifer to Neset.
These issues of fact inplicate whether and to what extent a purchase noney resulting
trust, or the exception thereto, has arisen under 72-33-218(1) and (2)(a), MCA, and
Poeppi ng.

Neset further argues that the District Court nisapplied the bal ancing test under
72-33-218(2)(c), MCA, when it concluded that, in this case, the policy agai nst unjust
enri chnent outwei ghed the policy against giving relief to a person who has intentionally
transacted business so as to deprive his children of the support to which they are
entitl ed.

Neset contends that the District Court did not properly apply the bal ancing test because
the court determ ned that subsection (2)(c) was essentially a codification of the clean
hands doctrine and then determ ned that Neset was not entitled to assert the doctrine
because she was aware that Fifer owed back child support.

The proper factors to be weighed in the balance under subsection (2)(c) is a
question of law, and we review questions of law to deternine whether the district court's
interpretation of the lawis correct. WMtter of Estate of Dern Famly Trust (Mont. 1996),
928 P.2d 123, 127, 53 St.Rep. 1087, 1089. Neset correctly states that the balance in this
case shoul d be between the policy against unjust enrichnent of her and the policy
disfavoring relief to Fifer as a result of his attenpt to evade his child support
obl i gati on.

The Uni f orm Fraudul ent Transfer Act, 31-2-326 through -342, MCA, nmkes it illegal

to transfer property with the intent to hinder, delay, or defraud any creditor. The
affidavits filed by both parties and the copies of court docunents filed concerning Fifer's
child support obligation indicate that Fifer's transfer of the down paynent and title to

t he

property to Neset were for the illegal purpose of evading his child support obligation, in
viol ati on of previous court orders and the Uniform Fraudul ent Transfer Act. If, after
resolving the material issues of fact described above, the finder of fact determ nes that
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a purchase nmoney resulting trust was created in this case, it should then weigh the proper
factors in determ ning whet her the exception under 72-33-218(2)(c), MCA, applies.

The sunmary judgnent is vacated and this case is renmanded for further
proceedi ngs consistent with this Opinion.

/Sl J. A TURNACE

We concur:

/'Sl KARLA M GRAY

/'Sl JI M RECGN ER

/'Sl W WLLI AM LEAPHART
/'S TERRY N. TRI EVEl LER
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