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Cerk

Justice Karla M Gray delivered the Opinion of the Court.

Ash Grove Cenent Conpany (Ash Grove) appeals fromthe order of the Fifth
Judicial D strict Court, Jefferson County, granting summary judgnment in favor of
Jefferson County and the Jefferson County Comm ssioners and di sm ssing Ash Grove's
conplaint. W reverse and remand with instructions.
W restate the issues on appeal as foll ows:
1. Does state law prohibit Jefferson County fromregulating air and water
quality
and siting hazardous waste facilities?
2. D d Jefferson County unlawfully establish the boundaries of a zoning
district
via adoption of the local vicinity plan for a portion of north Jefferson County?
3. Did Jefferson County properly adopt the local vicinity plan for a portion of
north Jefferson County on either a stand-al one basis or as an anmendnent to, or
parti al
repeal of, the conprehensive master plan?
FACTUAL AND PROCEDURAL HI STORY
Ash Grove owns and operates |linmestone quarries and a cenment plant near Mntana

City, in Jefferson County. |In recent years, substantial residential developnent in
the area
has resulted in increased enrollnment at the Montana City School, | ocated

approxi mately
one-half mle fromAsh G ove.
In the spring of 1992, the Jefferson County Pl anning Board (Pl anni ng Board)
began
devel opi ng a conprehensive master plan (Master Plan) for Jefferson County. Wile the
Master Pl an was bei ng devel oped, Ash Grove was considering burning hazardous waste
inits dry fuel cenent kiln and, in 1993, it filed applications for the necessary
permts.
A group of Montana City residents opposed to Ash G ove's proposed burning of
hazardous waste formed an organi zation called "Mntanans for a Healthy
Future" (VHF).

In Novenber of 1993, nunerous residents of Jefferson County, including nenbers of the
WHF, petitioned the Planning Board to include | anguage in the Master Pl an addressing
t he burning of hazardous waste. At sone point thereafter, Ash G ove withdrewits
applications for the permits to burn hazardous waste.

In response to concerns about Ash G ove's interest in burning hazardous waste,

t he Pl anni ng Board included | anguage in the proposed Master Plan which would all ow
resi dents of each Jefferson County "comunity" or "vicinity" to work with it in
devel opi ng pl anni ng and i npl ementati on prograns consistent with the Master Pl an.

These local vicinity plans could include "performance standards" covering air
pol | ution
or the handling and di sposal of hazardous waste.
The Jefferson County Board of Conm ssioners (County Conm ssioners) adopted
the Master Plan by Resolution No. 46-93 in Decenber of 1993 "for its jurisdictional

area
(the entirety of Jefferson County outside of the limts of the incorporated towns of
Boul der and Wiitehall)." Ash Gove's cenent plant and m ning quarries are |ocated
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within this jurisdictional area.
The "fundanmental goal"™ of the Master Plan is to "hel p gui de and manage

communi ty change to best serve its citizens' overall long-terminterests.” To that
end,
the Master Plan recognizes that three basic forces--econom c, physical and social/
cul tural -

-shape all comunities and that these forces nust be considered together and bal anced
to best achieve the citizens' goals. The "Conmunity Goals Statenment” in the Master

Pl an
sumrari zes the citizens' goals relating to each of these three forces; each goal is
fol | oned
by a |ist of objectives neant to acconplish the goal. The goals and objectives set
forth
in the Master Plan are intended to guide future decision-making in planning and
zoni ng

deci sions for the county.
Insofar as they relate to the present di spute between Ash Grove and Jefferson
County, the Master Plan's stated goals and objectives seek to retain existing
i ndustri es,
support econom ¢ devel opnent throughout the county, preserve the county's scenic
beauty
and heal t hful environment and invite continued m neral exploration, extraction and
refinenment. The Master Plan recognizes that the culture and econony of Jefferson
County historically have been dependent on land utilization and states, in this
regard, that
"Montana City is . . . the site of a plant that produces cenent out of raw materials
m ned
in the nearby vicinity."

The Master Plan classifies the area around the Ash G ove cenent plant as "M ning
and I ndustrial: Intensive Mneral Processing and Industrial Uses."” The stated
pur pose
of this land use classification is
[t]o encourage the preservation of, continued use and expansi on of these
areas for mning, processing or industrial activities in a manner that wl|
provide fair and reasonabl e protection of properties in nearby vicinities.

The Master Plan classifies the areas around Ash G ove's quarries as "M ning: Active
Surface,"” with the stated purpose of
encourag[ing] the maxinumutilization of mneral resource areas currently
being m ned or planned to be devel oped for surface mning activities in a
manner consistent with conmunity protection objectives.

Over a period of nearly two years after formal adoption of the Master Plan in
1993, a group of residents fromthe Montana City area worked together with the

Pl anni ng
Board to develop a local vicinity plan for the specific area of northern Jefferson
County
in which Ash Gove is located. |In the early stages, the local vicinity plan included

proposed zoni ng regul ati ons which prohibited the treatnent, storage, disposal or
i ncineration of hazardous waste within two mles of a school, residence or day care
facility. The Jefferson County Pl anner subsequently noted nunerous problens with the
proposed zoni ng ordi nance.
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The County Conmi ssioners then hired an attorney to review the proposed | oca
vicinity plan and zoning ordi nances. The attorney advised that the County
Conmi ssi oners shoul d adopt the local vicinity plan and zoni ng regul ati ons

sequentially
rat her than sinultaneously. The proposed local vicinity plan was revised
accordingly to
del ete the acconpanyi ng zoni ng regul ati ons.
Jefferson County adopted the Local Vicinity Plan for a Portion of North
Jefferson
County (LVP) pursuant to Resolution No. 51-95 on Septenber 26, 1995. The County
Conmi ssioners stated that they were anending the Master Plan via adoption of the LVP
and t hat
to the extent that the Jefferson County Master Plan contains any provisions
inconsistent with the Vicinity Plan, the Jefferson County Master Plan shoul d
be deened anended, repeal ed and/or superseded by the provisions of the
Vicinity Plan.

The LVP states that the area it covers has a "unique rural residential
character”
and is
home to active farns and ranches, residential subdivisions, neighborhood
retail and commerci al business operations, offices and professional uses,
child care and day care facilities, school and other governnmental uses and
facilities.

Al t hough Ash Gove also is located in the area, the LVP fails to nention industria
uses
or m ni ng.
One of the stated goals of the LVP is to create |ocation standards for the
pl acenent
of facilities which treat, store, dispose of or burn hazardous waste a certain
di stance from
school s, day care facilities and residences. The LVP also sets forth goals for the
preservati on and enhancenent of water and air quality and "[t]o plan for and guide
future
devel opnent in a manner consistent with the Jefferson County Master (Conprehensive)
Pl an. "
Ash Grove challenged the validity of the LVP on nunerous grounds in a
decl aratory judgnent action brought against Jefferson County and its County
Comm ssioners (collectively, Jefferson County) in October of 1995. Both Jefferson
County and Ash Grove noved for summary judgnent, the notions were fully briefed,
and oral argunments were presented in February of 1996. The District Court
subsequent |y
granted Jefferson County's notion, denied Ash G ove's notion and di sm ssed the
entirety
of Ash Grove's conplaint. Ash G ove appeals.
STANDARD COF REVI EW
Summary judgnment is proper when no genuine issues of material fact exist and the
noving party is entitled to judgnment as a matter of law Rule 56(c), MR Cv.P. W
review a district court's grant of sunmary judgnent de novo, applying the sane Rule
56(c), MR Cv.P., criteria used by that court. Matter of Estate of Lien (1995), 270
Mont. 295, 298, 892 P.2d 530, 532 (citation omtted). Odinarily, such a review
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requires that we first determ ne whether the noving party nmet its burden of
est abl i shi ng
both the absence of genuine issues of material fact and entitlenent to judgnment as a
matter of |aw. See Estate of Lien, 892 P.2d at 532.
In this case, however, the dispositive facts surroundi ng the sinultaneous
adopti on
of the LVP and anendnent of the Master Plan are undisputed. Through their cross
notions for summary judgnent, each party asserted entitlenent to judgnent as a matter
of law. The District Court having granted Jefferson County's notion for sumrary
j udgnment, we need only determ ne whether the court correctly concluded that Jefferson
County is entitled to judgnent as a matter of law. W review a district court's
conclusions of |law to determ ne whether the interpretation of the lawis correct.
Car bon
County v. Union Reserve Coal Co., Inc. (1995), 271 Mont. 459, 469, 898 P.2d 680, 686
(citation omtted).

DI SCUSSI ON
1. Does state |aw prohibit Jefferson County fromregulating air and water
quality and siting hazardous waste facilities?

Ash Grove argues that Jefferson County cannot regulate air and water quality or
set siting requirenents for hazardous waste facilities through adoption of the LVP
because
the authority to regulate these natters is vested exclusively in the State of
Mont ana. On
that basis, it contends that the LVP is preenpted by the Montana Hazardous Waste and

Under ground Storage Tank Act, 75-10-401 through 75-10-451, MCA, the Cean Air
Act of Mont ana, 75-2-101 through 75-2-123, MCA; and Montana's water quality
| aws, 75-5-101 through 75-5-1122, MCA

The LVP sets forth the foll owi ng goals and objecti ves:
To preserve and enhance water quality.
To preserve and enhance air quality.

To create location standards requiring the placenent of hazardous waste
treatnent, storage, disposal, and/or incineration facilities a certain distance
away from schools, day care facilities and residences.

The LVP does not inplenent these goals and objectives in any way, however, and,
i ndeed, Jefferson County had not enacted any inpl enenting ordi nances, regul ations or
restrictions pursuant to the stated goals and objectives at the tinme of the oral
ar gunent
inthis case. W conclude, therefore, that Ash Grove's preenption argunment is
premature and we decline to address this issue on the nerits.
2. Dd Jefferson County unlawfully establish the boundaries of a zoning
di strict via adoption of the LVP?

Ash Grove argues that, in adopting the LVP for the small portion of northern
Jefferson County in which Ash Grove is |ocated, Jefferson County established a zoning
district, pursuant to which it intends to adopt and apply zoning ordi nances, w thout
neeting statutory requirenents. Jefferson County agrees that the creation of zoning

districts and adoption of zoning ordi nances or regulations are controlled by
statute. It
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cont ends, however, that the LVP is a planning docunent adopted as an amendnment to the
Master Pl an, rather than a zoning docunent, and, therefore, that the statutes
gover ni ng
zoning are irrelevant and inapplicable.
The establishnment of zoning districts is governed by statute in Montana. A
zoni ng
district may be created under either 76-2-101et seq., MCA (comonly called Part 1
zoni ng), or 76-2-201 et seq., MCA (commonly called Part 2 zoning). Each
statutorily-
aut hori zed nethod for creating zoning districts and enacting zoning regulations is
separate
and distinct fromthe other. See Petty v. Flathead County (1988), 231 Mont. 428,
432,
754 P.2d 496, 499.
Under 76-2-101, MCA, the county comm ssioners are authorized to create a
pl anni ng and zoning district and appoint a zoni ng conm ssion upon receipt of a
petition
to create a zoning district signed by sixty percent of the freeholders within the
proposed
district. The zoning conm ssion then makes and adopts a devel opnent pattern for the
physi cal and econom c devel opnent of the planning and zoning district. Section 76-2-
104, MCA. After notice and a public hearing, the county comm ssioners may adopt the
devel opnent district and, thereafter, may adopt zoning regulations for the purpose of
carrying out the devel opnent district. Sections 76-2-106 and 76-2-107, MCA.
Here, it is clear that the LVP is not a zoning district created pursuant to the
statutory requirenents for Part 1 zoning districts; none of the statutory
prerequisites for
a Part 1 zoning district was nmet in adopting the LVP.
equal |y
clear that the LVP cannot serve as the foundation for the adoption of zoning
regul ati ons
under 76-2-107, MCA

Sections 76-2-201 though 76-2-228, MCA, expressly apply in counties which have
adopted a conprehensive nmaster plan for their jurisdictiona

As a consequence, it is

areas. In such a
situati on,
t he county conm ssioners may establish zoning districts and zoning regul ations for
all or

part of the jurisdictional area covered by the master plan after requiring the county
pl anni ng board to propose recomended boundaries and appropriate zoning regul ations
for the various zoning districts. Sections 76-2-202 and 76-2-204, MCA. Zoning
regul ati ons nust be made in accordance with the master plan and pursuant to express
statutory criteria and guidelines. Section 76-2-203, MCA. Part 2 zoning districts

and
regul ati ons may be adopted only after specific statutory procedures are net,
i ncl udi ng
notice of--and a public hearing on--both the proposed zoning district boundaries and
t he
zoni ng reqgul ati ons proposed for the district. See 76-2- 205, MCA

Here, although Jefferson County has adopted the Master Plan which could serve
as the foundation for Part 2 zoning districts and regulations, it clearly did not
fol |l ow Part
2 statutory procedures for the creation of a zoning district and zoning regul ations
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applicable thereto when it adopted the LVP. Indeed, Jefferson County concedes that
it
woul d be required to proceed under 76-2-201 et seq., MCA, in order to create
zoni ng
districts and zoning regulations in all or any part of the jurisdictional area
covered by its
Master Plan. Regardl ess of whether the LVP was properly adopted under the Master
Plan or as part thereof, which we discuss below, the LVP relates to planning and not
to
zoni ng.
Accordingly, we conclude that Jefferson County did not unlawfully establish the
boundaries of a zoning district via adoption of the LVP.
3. Did Jefferson County properly adopt the LVP on either a stand-al one
basis or as an anendnent to, or partial repeal of, the Master Pl an?

Ash Grove argues that the LVP was not properly adopted on either a stand-al one
basis or as an anendnent to, or partial repeal of, the Master Plan. As a necessary
foundation to our resolution of this issue, we first discuss Montana lawrelating to

| ocal
gover nnment pl anni ng, the devel opnent and adoption of conprehensive master plans and
the role of such plans in subsequent |and use planni ng.
A local governnment nmay create a planni ng board--which serves in an advisory
capacity--to pronote the orderly devel opnent of governnental units and their
envi rons.

Sections 76-1-101, 76-1-102 and 76-1-106(1), MCA. In counties such as Jefferson
County where a planning board has been created, the preem nent planning tool is the
conprehensi ve jurisdiction-wi de devel opnent plan called a master plan. See 76-1-
106, 76-1-601 and 76-1-103(4), MCA. A nmaster plan essentially surveys land use as it
exi sts and makes recommendations for future planning; it may include maps and ot her

descriptive materials which docunent the various |and uses present within the

jurisdictional area. Section 76-1-601, MCA
The planning board is statutorily charged with preparing the master plan.
Section
76-1-106, MCA. Prior to submtting the plan to the governing body for approval, it
must

provi de notice and hold a public hearing. See 76-1-601 and 76-1-602, MCA.
Thereafter, the planning board submts the proposed naster plan to the governi ng body

by neans of a planning board resolution reconmendi ng the plan. Section 76-1-603,
MCA. The governi ng body nust then adopt a resolution of intention to adopt, revise

or
reject the proposed master plan. Section 76-1-604(1), MCA

Once a master plan has been adopted, the governing body "shall be guided by and

gi ve consideration to the general policy and pattern of devel opnent set out in the

mast er
pl an" in subsequent deci sion-making, including the adoption of zoning regul ations.
Section 76-1-605, MCA. Indeed, as discussed above, the statutes governing adoption
of

zoning regulations in a county which has a nmaster plan are separate and distinct from
t hose governing zoning in a county without a naster plan. Cf. 76-2-201 et seq.,
MCA, with 76-2-101 et seq., MCA. In the former case, zoning regulations "shall be
made i n accordance with a conprehensive devel opnent plan. . . ." Section 76-2-203,

MCA. Li kew se, our prior decisions nandate that |ocal governnents consi der and
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adhere
to the policies set forth in their conprehensive master plans in future | and use
pl anni ng
deci si ons.
Bri dger Canyon Property Omers' Assoc. v. Planning and Zoning Conmn (1995),
270 Mont. 160, 890 P.2d 1268, involved an appeal by the Bridger Canyon Property
Owners' Association (POA) froma district court order upholding the decision of the
Pl anni ng and Zoni ng Commi ssion (Conmm ssion) to approve a planned unit devel opnment
(PUD) in Bridger Canyon. The POA argued, in part, that the Comm ssion | acked
authority to approve the PUD because the Bridger County Zoni ng O di nance (Zoni ng
O di nance) under which the PUD was approved conflicted with the General Plan and
Devel opnent Gui de of Bridger Canyon (General Plan) and was inconsistent with the
official zoning map for the area. Bridger, 890 P.2d at 1270-72. The respondents,
whi ch
i ncl uded the Comm ssion as well as the corporation which had applied for the PUD
approval , argued that the General Plan was exactly that, nerely a general plan
provi di ng
gui dance for future |land planning and devel opnent. Bridger, 890 P.2d at 1268, 1272-
73.

W observed that the | anguage used in the Zoning Ordi nance expressly recogni zed
the i nportance of the General Plan in the devel opnment pattern for Bridger Canyon and
concl uded, on that basis, that "it nakes sense that the conm ssioners should be
required
to conply with the General Plan."™ Bridger, 890 P.2d at 1273. | ndeed,
to require no conpliance at all would defeat the whol e i dea of planning.

Wiy have a plan if the |ocal governnent units are free to ignore it at any
time?

Bridger, 890 P.2d at 1273-74 (following Little v. Board of County Commrs (1981), 193
Mont. 334, 631 P.2d 1282). W concluded that, while a conprehensive master plan need
not be strictly conplied with, a |ocal governnent unit nust at |east substantially
comply
with the plan. Bridger, 890 P.2d at 1273-74 (citing Little, 631 P.2d at 1293). W
further observed that
[t]his standard is flexible enough so that the master plan would not have to
be under goi ng constant change. Yet, this standard is sufficiently definite
so that those charged with adhering to it will know when there is an
accept abl e devi ati on, and when there is an unacceptabl e deviation fromthe
mast er pl an.

Bridger, 890 P.2d at 1274 (citing Little, 631 P.2d at 1293).
Both Bridger and Little involved the role of conprehensive master plans in
zoni ng.
However, the principles set forth therein regarding the inportance of conprehensive
master plans in future | and use planning are equally applicable to our analysis here

of the
role of the master plan in the context of adopting a subsequent local vicinity
plan. It is
agai nst this backdrop of Montana statutes controlling | ocal government |and use
pl anni ng
and our prior decisions that we scrutinize Jefferson County's adoption of the LVP
bot h
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on a stand-al one basis and as an anendnent to, or partial repeal of, the Mster
Pl an.

A. Adoption of the LVP on a Stand- Al one Basis
Ash Grove contends that, once Jefferson County adopted the Master Plan, al
future planning and zoning, including the adoption of |ocal vicinity plans, was
required
to be consistent with it. Ash Gove argues that the LVP is expressly inconsistent
with
the Master Plan. Jefferson County points out in response that, by its terns, the
Mast er
Pl an aut hori zes and encourages |ocal comrunities or vicinities to adopt |oca
vicinity
pl ans reflecting the unique character of the vicinity as a neans of inplenenting the
Master Plan and, therefore, that the LVP is entirely consistent with the Master Pl an.
The Master Plan specifically recogni zes Ash Grove's presence, and encourages
i ndustry and mining, while requiring a bal anci ng between retaining mning and
i ndustry
and preserving the area's scenic beauty and heal thful environnent. For exanple, the
econom ¢ goal of the Master Plan is to "[s]ustain and strengthen the economc well -
bei ng
of Jefferson County's citizens.” One objective in fulfilling the Master Plan's
econom ¢
goal is to
[s]timul ate the retention of existing and the devel opnent of new basic and
val ue addi ng busi nesses and industries; especially . . . mning . . . and
manuf act uri ng/ processi ng.

The Master Plan's physical goal is to "[p]rotect and maintain Jefferson County's
rural
character and the conmunity's historic relationship with natural resource
devel opnent . "
The follow ng objectives set forth in the Master Plan are designed to acconplish
this goal
and recogni ze the inportance of both m ning and environnmental considerations:
Invite continued mineral exploration, extraction and refinenent.
Preserve the County's scenic beauty.

Assure clean air, clean water, a healthful environnent and good comrunity
appear ance.

In addition, the Jefferson County Master Plan expressly recogni zes the
pr eem nent
role assigned to it by the controlling statutes. It contains an |Inplenentation
Program f or
the purpose of systematically inplenenting its goals and objectives. One of the
i npl ementation strategies is the preparation of planning and inplenentation prograns,
called local vicinity plans, for the distinct areas within Jefferson County. To
t hat end,
the Master Pl an states:
By devel oping "vicinity" or "conmmunity" plans that are consistent with the
County Conprehensive Plan, but which reflect the unique character of the
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vicinities and their citizens, the County's diversity of places and people can
be mai ntai ned and strengt hened.

(Enphasi s added.)
Simlarly, the LVP at issue recogni zes that the authority for the adoption of

| ocal
vicinity plans derives solely fromthe foregoing | anguage of the Master Plan by
stating
that "[t]hese Local Vicinity Plans nust be consistent with the County Conprehensive
Plan.” It goes on, however, to describe the area it covers--including the Ash G ove

property--as rural residential,
home to active farns and ranches, residential subdivisions, neighborhood
retail and commercial business operations, offices and professional uses,
child care and day care facilities, school and other governnental uses and
facilities.

In doing so, the LVP not only ignores both Ash Grove's physical presence and the
Master Plan's classification of the area around Ash G ove's cenent plant and
quarries as
m ning and i ndustrial, but purports to change the classification to a designation
totally at
odds with that contained in the Master Pl an.

Thus, the LVP is clearly inconsistent with the Master Plan and viol ates the
mandat e of that Plan which authorizes local vicinity plans only to the extent they
are
consistent with the Master Plan and designed to inplenent it. Likew se, the LVP al so
violates the spirit and | anguage of 76- 1- 605, MCA, which requires the County
Conmmi ssioners to "be guided by and give consideration to the general policy and
pattern
of devel opnent” set forth in the Master Plan in future | and use planning such as
zoni ng.

I ndeed, "[i]f the master plan is inportant enough to be a condition precedent to
per manent zoning, it is also inportant enough to be followed once it is in
exi stence. "
Bridger, 890 P.2d at 1274 (citing Little, 631 P.2d at 1293). W conclude that the
County
Commi ssioners failed to substantially conply with the Master Plan in adopting the LVP
and, therefore, the LVP was not properly adopted on a stand-al one basis.
B. LVP as an Anendnent to, or Partial Repeal of, the Master Pl an
Ash Grove argues that Jefferson County cannot amend, revise or repeal the Mster
Pl an via adoption of the LVP for the small area described therein. Jefferson County
contends, on the other hand, that 76-1-604(3), MCA authorizes it to revise or

r epeal
the Master Plan or any parts thereof and that it properly did so via adoption of the
LVP.
In that regard, Jefferson County directs our attention to Resolution No. 51-95, by
whi ch

it adopted the LVP, and which states that
to the extent that the Jefferson County Master Plan contains any provisions
inconsistent with the Vicinity Plan, the Jefferson County Master Plan shoul d
be deened anended, repeal ed and/or superseded by the provisions of the
Vicinity Plan.
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It is true that 76- 1- 604, MCA, authorizes governing bodies to revise or repeal
a master plan. Jefferson County's purported anmendnent to, and partial repeal of, the
Master Plan via adoption of the LVP, however, is problematic in three regards.
As di scussed above, 76-1-601, MCA, provides that a master plan may incl ude
a survey of existing |land uses; where such a survey is included, it nust be based on
careful and conprehensive studies of the existing conditions in the area. Jefferson
County included such a factually-based | and use inventory in the Master Pl an which
necessarily recogni zed the use of Ash Grove's property for mning and industria
pur poses. The purported anendnment of the Master Plan via adoption of the LVP, which
effectively reclassifies Ash Grove's property frommning and industrial to rura
residential, no |onger neets the requirenent that existing | and uses be reflected in

a
master plan. The LVP's classification of the land within it, which includes Ash
G ove's

cenment plant and quarries, as rural residential clearly is not based on the existing
condition and use of the |land as contenpl ated by 76-1-601, MCA. Because the LVP

di sregards the actual use of the land to which it purports to apply, it is not a

pr oper
anendnent to the Master Pl an.
Mor eover, as di scussed above, a master plan is a plan for the entire
jurisdictional

area. See 76-1-601, MCA. Wile 76- 1-604, MCA, authorizes revision of a master

plan, nothing in that statute supports the notion that revisions can be nade which

alter
the master plan's inherent jurisdiction-wide nature and result in a patchwork plan
for the
jurisdictional area. Indeed, "[i]f the plan can be anended pieceneal, . . . the

role of the
pl an as a conprehensi ve statenent of conmunity planning policies my be diluted and
t he planning process may be abused." Daniel R Mandel ker, The Role of the Local
Conprehensive Plan in Land Use Regulation, 74 Mch. L. Rev. 899, 946 (1976).
Jefferson County's effort to adopt the LVP, as an amendnent to the Master Plan for
only
a small portion of the jurisdictional area covered by the Plan, sinply underm nes the
i nportance of conprehensive planning recogni zed i n Montana statutes and our
deci si ons.

Finally, and as previously noted, 76-1-604, MCA, permts a governing body to
repeal a master plan. Jefferson County contends that, in adopting the LVP via
Resol uti on
No. 51-95, it repeal ed portions of the Master Plan inconsistent with the LVP as
aut hori zed by the statute. The problens associated with such a generic and inprecise
partial repeal are obvious and further denonstrate the dangers inherent in failing to
accord a conprehensive nmaster plan its proper role.

If Jefferson County's attenpt to partially repeal the Master Plan by adoption

of the

LVP for only a small portion of the jurisdictional area is allowed to stand, how
does one

di scern what is left of the Plan? Wat of the Master Plan's requirenent, which
reflects

the spirit and intent of 76- 1- 605, MCA, and Bridger, that local vicinity plans be
consi stent with--and devel oped to inplenent--the Master Plan? Does adoption of a
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| ocal

vicinity plan inconsistent with the Master Plan--like the LVP at issue here--repeal
t he
requirenment that local vicinity plans be consistent with the Master Plan, with the
result

that other vicinities also are free to disregard the Master Plan? O does the
requi r ement
for consistent local vicinity plans remain applicable to other "vicinities" in

Jefferson
County whi ch have not yet devel oped |ocal vicinity plans? |If inplenentation steps
and
pl anni ng whi ch are necessarily subordinate to the goals and objectives of the Mster
Pl an

can be inconsistent with the Master Plan and used to partially repeal it, what
becones of
the Master Plan as the preem nent planning device? Section 76-1-604, MCA, sinply
does not contenplate the use of a docunent required by the Master Plan and by Montana
| aw to be a subordinate inplenenting device to override the Master Plan itself in the
gui se of a partial "repeal."

We concl ude that Jefferson County's adoption of the LVP is neither a proper
anendnment to, nor a proper partial repeal of, the Master Plan. Having concl uded
above
that the LVP also was inproperly adopted on a stand-al one basis, we hold that the
District Court erred in concluding that Jefferson County was entitled to judgnent as
a
matter of law on the basis that it properly adopted the LVP pursuant to 76- 1- 604,
MCA, and in granting its nmotion for sunmmary judgnment on that basis.

In the usual sunmary judgnent case in which we reverse a district court's grant
of summary judgnent, that resolution is based on our conclusion that genuine issues

of
mat eri al fact exist which preclude the noving party's entitlenent to judgnment as a
matt er
of law. Under such a circunstance, a reversal necessitates a remand for trial in
whi ch
the factual issues will be determned by the trier of fact. Were all of the facts
beari ng
on the resolution of the legal issues are before us, however, this Court may reverse
a

district court's grant of summary judgnment and direct it to enter summary judgnent in
favor of the other party. See Matter of Estate of Langendorf (1993), 262 Mont. 123,
128, 863 P.2d 434, 438; Duensing v. Traveler's Conpanies (1993), 257 Mnt. 376, 386,
849 P.2d 203, 210.
As stated above, the dispositive facts regarding Jefferson County's adoption of
t he
LVP are undisputed. W concluded that Jefferson County inproperly adopted the LVP
either on a stand-al one basis or as an anendnent to, or partial repeal of, the
Master Pl an.
Based on those conclusions, we hold that Ash Gove is entitled to summary judgnent on
the invalidity of the LVP.
Reversed and remanded to the District Court for entry of summary judgnent in
favor of Ash G ove.
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/'Sl KARLA M GRAY

We concur:

1S J. A TURNAGE
/'S JAMES C. NELSON
/'Sl W WLLI AM LEAPHART

Justice W WIIliam Leaphart and Justice Janes C. Nel son, specially concurring.

We specially concur in the decision of the Court. |In quoting Daniel R
Mandel ker,

The Role of the Local Conprehensive Plan in Land Use Regulation, 74 Mch. L. Rev.
899, 946 (1976), the Court recognizes that, if the conprehensive plan can be anended
pi eceneal, the plan as a conprehensive statenment of community planning may be dil uted

and the planning process may be abused. The present case presents a situation in

whi ch
the party opposing the pieceneal anendnent is a corporate entity which owns a cenent
pl ant and has, in the past, engendered public disfavor by proposing the burning of
hazardous waste. Resolution of the |egal issue presented, however, does not hinge
upon
whet her the proponent is wearing a black or white hat. |[If, as respondents contend,
we
approve the pieceneal anmendnent of a conprehensive master plan through the adoption
of inconsistent local vicinity plans, we would establish a very dangerous
precedent. An
influential special interest or corporate entity could, for exanple, utilize the
| ocal vicinity
pl an, pieceneal anmendnent process to establish a feedlot in an area previously
desi gnat ed
by the conprehensive master plan as "residential."

Al t hough the law allows for the anendnent of conprehensive master plans, it does
not envi sion pieceneal anendnent or partial repeal through the adoption of junior
docunments which are inconsistent with the "master” plan. The sort of "conprehensive
plan" at issue here is, in truth, the very antithesis of that which is contenpl ated
by
Montana's planning laws. It invites avoi dance of what the | aw requires--a well
t hought
out, long range, detailed and conprehensive planni ng docunent that takes into
consi deration past, present and anticipated |and uses throughout the jurisdiction
and whi ch
i s debated and adopted in an atnosphere that is free, to the extent possible, from
t he
i nfl uence of special interests and political expedience.

If the sort of "conprehensive planning” that is at issue here is |lawful, then
t here
is nothing to prevent a |ocal government from adopting a "master plan” that is, as a
practical matter, neaningless in its generality and then allowing the "plan" to be
fl eshed
out via a crazy quilt of |ocal "amendnents" and partial repeals which, if history is
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any
guide, will reflect, not the beneficial criteria and high purposes specified in 76-
1-102,
MCA, but, rather, the alliance of special interest, noney and politics.
Assuming that this local vicinity plan anends the naster plan, what is the
st at us
when the next inconsistent local vicinity plan is adopted? Does LVP nunber two take
precedence over the master plan and LVP nunber one? |If the "master” plan is to be
truly conprehensive, then its provisions, and its anmendnents, nust be adopted from
t he
top down, with an eye on the big picture. The master plan is no | onger
"conpr ehensi ve"
when it is anmended through adoption of inconsistent provisions in one or nore |oca
vicinity plans.

/'Sl W WLLI AM LEAPHART
/'S JAMES C. NELSON

Justice Ji mRegnier, dissenting.

| agree with the majority's opinion on Issues 1 and 2; however, | disagree with
t he
majority on Issue 3 and respectfully dissent.

The majority concludes that the Local Vicinity Plan for the north portion of
Jefferson County, which was adopted by resolution on Septenber 26, 1995, unlawfully
repeals the Jefferson County Master Plan. The Jefferson County Board of
Commi ssi oners adopted the Local Vicinity Plan on Septenber 26, 1995, in conpliance
with 76-1-604, MCA. Section 76-1-604, MCA, provides, in part:

(1) The governing bodies shall adopt a resolution of intention to adopt,
revise, or reject the proposed plan or any of its parts.

(3) The governing bodies nay adopt, revise, or repeal a master plan
under this section.

This statute gives the Board, as a matter of |law, the authority to adopt, revise, or
r epeal
the Master Plan, or any of its parts. The Board acted within its statutory authority
when
it adopted the Local Vicinity Plan which resulted in a revision of the Master Pl an.
The majority relies upon our decisions in Bridger and Little in reaching their
decision. In nmy view, both cases are distinguishable. In Little, we noted that the
Fl at head County Board of Conmi ssioners, which was involved in adopting zoning for a
tract of land on which a shopping mall was proposed to be built, was required to
substantially adhere to the master plan for the area, which established nedi um

density
residential use. The comm ssioners in that case essentially ignored the master plan
whi ch
prohibited the type of proposed comercial devel opnent in the area which was
designated for residential use. In Little, we stated: "W are aware that changes
in the
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master plan nmay well be dictated by changed circunstances occurring after the
adopti on
of the plan. If this is so, the correct procedure is to anend the master plan,
rat her than
to erode the master plan by sinply refusing to adhere to its guidelines."” Little,
193
Mont. at 354, 631 P.2d at 1293.
Bri dger, which was also a zoning case, involved an appeal froma district court
order uphol ding the decision of the planning and zoni ng conmm ssion to approve a
pl anned
unit devel opnent in Bridger Canyon. The Bridger Canyon Property Omers argued that
the comm ssion | acked authority to approve the PUD because the zoning ordi nance under
whi ch that PUD was approved conflicted with the general plan and devel opnent gui de
of Bridger Canyon. In Bridger, we held that the conm ssioners were required to conply
with the general plan when adopting zoning ordi nances. Bridger Canyon Property
Owners' Assoc. v. Planning and Zoning Commn (1995), 270 Mont. 160, 175, 890 P.2d
1268, 1277.
In neither Bridger nor Little did the county conmm ssioners anend or revise the
master plan but, rather, attenpted to adopt zoning ordi nances which were
i nconsi stent and

conflicting with the master plan. 1In the present case, the Jefferson County Board of
Comm ssioners adopted a local vicinity plan and specifically revised the master plan
by

i ncluding |anguage that any provisions inconsistent with the vicinity plan would be
"deenmed anended, repeal ed, and/or superseded by the provisions of the Vicinity

Pl an. "
In revising the Master Plan, the Board foll owed the procedure we stated was necessary
inLittle.
It is also inportant to note that the Jefferson County Board of Conm ssioners
was
not acting independently of the Jefferson County Planning Board. Unlike Little,
wher e
the comm ssioners adopted a resolution of intent w thout involving the planning
boar d,
the Local Vicinity Plan adopted by the Jefferson County Board was the result of an
extensive process. It included public hearings before the Jefferson County Pl anni ng

Board which ultimtely recormended the adoption of the Local Vicinity Plan. This
process also included a | engthy period of public conment before the Local Vicinity
Pl an
was ultimtely adopted by the Board of Comm ssioners.

The majority is concerned that the procedure followed in this instance may
potentially result in pieceneal revisions of the Master Plan, until ultinmately the
Mast er
Pl an becones a neani ngl ess docunent. This may certainly occur. However,
denogr aphi cs change and the Legislature provided for a statutory framework which
allows for naster plans to be revised and changed to acconmpdat e bot h popul ati on
changes and resulting | and use decisions. The Jefferson County Board followed this
framework when it adopted the Local Vicinity Plan.

In sunmary, this is not a case where the conm ssioners adopted a zoni ng
ordi nance wi thout input fromthe planning board or in contradiction with the nmaster
pl an.

It is an anmendnent to the master plan which the conm ssioners have authority to nmake.
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The Board acted entirely within its statutory authority, as the District Court so
f ound.
Therefore, as to Issue 3, | would affirmthe decision of the District Court.

/Sl JI'M REGNI ER
Justice Terry N. Trieweiler and Justice WlliamE. Hunt, Sr., join in the foregoing

di ssent of Justice Ji m Regnier.

/'Sl TERRY N. TRI EVEI LER
/'Sl WLLIAM E. HUNT, SR

Justice Terry N. Trieweiler, dissents as foll ows:

| agree with the concurring and di ssenting opinion of Justice Regnier

In response to the concurring opinion of Justices Leaphart and Nelson, | wish to
poi nt out that while | agree with the public policy argunents nade therein, | can
find no
statutory basis for inposing those requirenents on Jefferson County. Section 61-1-
604,

MCA, authorizes the governing body to "revise" its master plan. That statute does
not
l[imt the nature nor extent of revision as the majority would require. The nmajority
has

sinply substituted its judgnent for that of the |egislature.
For these reasons, while | share the majority's concern about the negative
I mpact
of piecenmeal revision, | can find no statutory basis for doing anything about it.
Furt hernore, ny concl usion about what appears to be very plain |anguage in 61-
1-604, MCA, has nothing to do with whether the proponent of revision to the naster
pl an
is "wearing a black or white hat."
Wil e the concurring opinion makes a | ot of sense froma | and use planni ng point
of viewit sinply finds no basis in the statutory |law pertaining to nmaster plans.
For these reasons | dissent fromthe majority opinion.

/'Sl TERRY N. TRI EVEI LER
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