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Clerk
Justice Jim Regnier delivered the opinion of the Court.

On January 10, 1997, the Fourteenth Judicial District Court, Meagher County,
filed a nmenorandum opi ni on and judgnment dism ssing the admnistrative violations of
Rul es 26.3.186(1) and 26.3.198(1), ARM by Robert and M chael Witz which were
previously upheld by the Director of the Mntana Departnent of Natural Resources and
Conservation (DNRC). The DNRC and the State Board of Land Conmi ssioners appeal
t he menorandum opi nion and judgnent. W affirm

The issue on appeal is whether the District Court erred in concluding that the
actions of a |lessee traveling by existing roadways over state |ands to conduct
activity on
private | ands does not constitute a recreational use under the statutes and rul es of
t he
Recreational Use Act of 1991.

FACTUAL BACKGROUND

Robert J. Witz and M chael Witz are stockholders in a famly ranch
corporation
Hol nstrom Land Conpany, Inc. The corporation owns approxi mately twenty-five
sections of land and has ten-year agricultural |eases on three and one-quarter
sections of
state lands that lie within its deeded | and boundaries. A large portion of the
deeded | ands
are accessible fromthe nmain ranch only by roads which cross the | eased state
secti ons.

In the fall of 1992, the Montana Departnent of Fish, WIldlife and Parks (FWP)
set up an operation to investigate the hunting activities which Robert and M chael
Witz
conducted on their private ranch | ands pursuant to the | andowner's exenption which
does
not require an outfitters license fromthe State. See 37-47-101(5), MCA. As a
resul t
of this operation, both Mchael and Robert were charged with hunting violations. The
Departnent of State Lands obtained the reports and statenents of the undercover FWP
agents and charged the Weitzs with violating regulations relating to recreational
use of
state lands. The Departnent sought civil penalties arising fromthese violations.

A hearing was held before a hearing exam ner on April 20, 1994. The exam ner
i ssued his findings on Novenber 2, 1995. The Weitzs objected to the exam ner's
findings and conclusions. The Director of the DNRC, Arthur P. dinch, heard the
obj ections and entered a final order denying their appeal and assessed civil
penal ti es
agai nst Robert and M chael .

The penalties were assessed for alleged violations of rules adopted under the
Recreational Use Act of 1991. Robert Witz was held to be in violation of Rule
26.3.186(1), ARM in that he allegedly violated the notorized vehicle use
restriction on
roads on state | ands not open to vehicle use. Mchael Witz was held to also be in
violation of Rule 26.3.186(1), ARM and Rule 26.3.198(1), ARM in that he allegedly
perforned the special recreational use of outfitting on state | ands w thout a speci al
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recreation use license. The Witzs appealed the DNRC s final order to the Fourteenth
Judicial District Court. After subm ssion of briefs and oral argunent the D strict
Court
filed its menorandum opi nion and order setting aside the assessnent of civil
penal ti es and
ordering the charges dism ssed with prejudice. The DNRC and the State Board of Land
Comm ssi oners appeal fromthis judgnent.
DI SCUSSI ON

Did the District Court err in concluding that the actions of a | essee traveling
by
exi sting roadways over state lands to conduct activity on private | ands does not
constitute
a recreational use under the statutes and rules of the Recreational Use Act of 19917?

When a district court reviews an agency decision, the standard of review it

applies is set forth in the Montana Adm nistrative Procedure Act at 2-4-704, MCA
The relevant portions of that statute state:

(2) The court may not substitute its judgnment for that of the agency
as to the weight of the evidence on questions of fact. The court may affirm
t he decision of the agency or remand the case for further proceedings. The
court may reverse or nodify the decision if substantial rights of the
appel | ant have been prejudi ced because:

(a) the admnistrative findings, inferences, conclusions, or decisions
are:

(i) in violation of constitutional or statutory provisions;

(ii) in excess of the statutory authority of the agency;

(ti1) rmade upon unl awful procedure;

(iv) affected by other error of |aw

(v) <clearly erroneous in view of the reliable, probative, and
substanti al evidence on the whol e record;

(vi) arbitrary or capricious or characterized by abuse of discretion
or clearly unwarranted exerci se of discretion; or

(b) findings of fact, upon issues essential to the decision, were not
made al t hough request ed.

Section 2-4-704, MCA. In reviewing the findings of a trial court sitting without a
jury,

this Court applies the following three-part test to determne if the trial court's
findi ngs

on an agency decision are clearly erroneous: (1) the record will be reviewed to see
if the

findings are supported by substantial evidence; (2) if the findings are supported by
substantial evidence, it will be determ ned whether the trial court m sapprehended

t he

ef fect of evidence; and (3) if substantial evidence exists and the effect of

evi dence has not

been m sapprehended, the Suprenme Court may still decide that a finding is clearly
erroneous when, although there is evidence to support it, a review of the record

| eaves

the court with the definite and firmconviction that a m stake has been committed.
State

Comp. Mut. Ins. Fund v. Lee Rost Logging (1992), 252 Mont. 97, 827 P.2d 85,
following Interstate Production Credit Ass'n v. DeSaye (1991), 250 Mont. 320, 820
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P. 2d

1285. In reviewing a state agency's concl usions of |aw under this section, the
standard

is to determne if the state agency's interpretation of the lawis correct. Tokunoto
V.

Department of Revenue (1994), 264 Mont. 56, 869 P.2d 782; Baldridge v. Rosebud
County School Dist. No. 19 (1994), 264 Mont. 199, 870 P.2d 711

The DNRC and the Board contend that the District Court substituted its judgnent
for that of the agency as to the weight of the evidence on questions of fact in
vi ol ati on
of 2-4-704(2), MCA. They contend that there was sufficient credible evidence for
t he
agency's determ nation that the Witzs were naking recreational use of state |ands by
driving hunters and allegedly hunting on the state |ands for profit.

The decision by the District Court held that the DNRC s attenpted enforcenent
of rul es adopted under the Recreational Use Act of 1991, as against a | essee of the
state
| and i nvol ved, was an over broad and unl awful application of an adm nistrative
regul ation, in excess of statutory authority, and an abuse of discretion. The court
based
this decision on its finding that the | essees were nerely using existing roads to
travel and
conduct activity el sewhere and thus concluding that their activities did not
constitute a
public and recreational use of state |ands.

The Statenent of Intent for the Recreational Use Act of 1991 provi des that

"[c]onsistent with the provisions of this bill, it is intended that public
recreational use of

state | ands be acconplished to the fullest extent possible.” 1991 Mont. Laws, Chap.
609,

p. 2100. The Act was enacted to provide that an allowabl e use of state |ands

i ncl udes

general recreational use by the public. The Act was not intended to restrict or
addr ess

| essees’ use of their |eased | and when not acting as recreationists, nor was it
intended to

restrict their use and enjoynent of adjacent private |and. Under the Statenent of
I ntent,

the Legislature notably distinguished | essees of state | ands as a separate cl ass
fromthe

public wi shing to make use of state |lands. Wen state land is posted, the
recreationa

user nust contact the | essee or his agent and provide notice of the type and extent
of the

recreational use contenplated before entering onto posted state |and. 1991 Mont.
Laws,

Chap. 609, p. 2100.

The provisions contained within the Recreational Use Act of 1991 are clearly
intended to only apply to recreational use and to recreationists. Section 77-1-101,
MCA,
defines recreational use as:

(2) "Conmercial or concentrated recreational use" neans any

file:///CJ/Documents%20and%20Setti ngs/cu1046/Desktop/opinions/97-133%200pinion.htm (4 of 7)4/16/2007 11:35:32 AM



97-133

recreational use that is organized, devel oped, or coordi nated, whether for
profit or otherwi se. Commercial or concentrated recreational use includes

all outfitting activity and all activities not included within the definition of
general recreational use.

(4) "General recreational use" includes noncommercial and
nonconcentrated hunting, fishing, and other activities determ ned by the
board to be conpatible with the use of state | ands.

General recreational use of state lands is defined in the DNRC s rul es to nean
"fishing
or hunting for gane for which a hunting license is required by the departnent of
fish,
wildlife and parks. It also includes acconpanying a person who is hunting or
fishing for
the purpose of assisting that person.”™ Rule 26.3.182(11), ARM

The DNRC determ ned that the Weitzs were engaged in general recreational use
of state lands and that as a result of this activity they violated the rule
prohi biting
notorized vehicle travel over state |lands for recreational uses. Rule 26.3.186(1),
ARM
The DNRC al so determ ned that M chael Witz was engaged in special recreational use
of outfitting on state | ands without a special recreational use |license. Rule
26. 3.198(1),
ARM The application of these rules to the Witzs was based on the DNRC s concl usi on
that Robert and M chael Witz were not nerely traversing the state land in order to
reach
private land but "[wjhile traveling on state |and, the hunting groups wore orange
cl ot hi ng,
carried | oaded rifles, parked, and spotted gane during big gane hunting season."
However, the findings made by the hearings exam ner al so acknow edge that no el k or
deer were observed to be killed, shot at, or pursued on the |eased state |ands. W
agree
with the District Court that the finding made by the hearings exam ner that these
activities
constituted hunting was based upon faulty reasoning, conjecture, and specul ation.
The
court was within its discretion to reverse the agency's finding, as it was clearly
erroneous
in view of the reliable, probative, and substantial evidence on the record. Section
2-4-
704, MCA. There is substantial evidence in the record to support the District
Court's
finding that the activities of the Weitzs did not constitute hunting. This finding
i S not
ot herwi se clearly erroneous.

Based upon the court's finding that the Weitzs were not hunting on | eased state
| ands but were nerely traveling across those |lands to conduct activity el sewhere,
t he court
concluded that the Witzs were not engaged in a general recreational use of the state
| ands. This conclusion is correct under the definition of general recreational use
set
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forth in 77-1-101(4), MCA. The court, therefore, correctly went on to concl ude
t hat
the "application of the rule prohibiting vehicle travel across State | ands--when
applied to
a |l essee of those lands traveling by existing roadways to conduct activity
el sewhere--is
an over broad and unlawful application of an admi nistrative regulation, in excess of
statutory authority and an abuse of discretion and therefore unenforceable.” The
District
Court was not in error in reversing the DNRC s determ nation that Robert and M chael
Weitz violated Rule 26.3.186(1), ARM

The DNRC s next determ nation was that M chael Witz was engaged in speci al
recreational use of outfitting on state |ands without a special recreational use
l'icense. Rule
26.3.198(1), ARM The Recreational Use Act of 1991 does not contain a definition of
outfitting activity. The definition relied upon by both parties is contained in the
professional licensing statutes. Section 37-47-101(5), MCA (1991), provides that an
outfitter
nmeans any person, except a person providing services on real property that
he owns for the primary pursuit of bona fide agricultural interests, who:

(a) engages in the business of outfitting for hunting or fishing parties,
as the termis comonly under st ood;

(b) for consideration provides any saddl e or pack animal or persona
service for hunting or fishing parties or canping equi pnent, vehicles or
ot her conveyance except boats, for any person to hunt, trap capture, take,
or kill any gane and acconpani es such a party or person on an expedition
for any of these purposes;

(c) for consideration furnishes a boat or other floating craft and
acconpani es any person for the purpose of catching fish; or

(d) for consideration aids or assists any person in |ocating or
pur sui ng any game ani nal .

At the tine the alleged violations occurred in 1992, the Weitzs were outfitting
hunters on private | ands owned by their corporation under the | andowners' exenption
contained in 37-47-101(5), MCA. As we have previously set forth, the District
Court's
finding that the Weitzs were not engaging in hunting on state lands is supported by
substantial evidence in the record. Traversing |leased state lands in order to
conduct
outfitting on private | ands does not constitute outfitting on the state |ands. Thus
t he
District Court did not err when in concluded that Mchael Witz did not violate Rule
26.3.198(1), ARM

We hereby affirmthe District Court.

/'Sl JI'M REGNI ER

W Concur:

/S J. A TURNAGE
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/'S WLLIAM E. HUNT, SR
/'Sl TERRY N. TRI EVEI LER
/'Sl JAMES C. NELSON
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