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Chi ef Justice J. A Turnage delivered the Opinion of the Court.

Ajury in the First Judicial District Court, Lewis and O ark County, found Peter
Wl liam Harper guilty of two counts of m sdeneanor possession of dangerous drugs and
possessi on of drug paraphernalia. He appeals. W affirm

Har per raises two i ssues on appeal :

1. \Whether his conviction of possession of nethanphetamne is illegal on
gr ounds
that the State failed to prove that he was in "knowi ng control” of the drug "for a
sufficient tine to be able to termnate control ."

2. Wether his sentence is illegal because the court failed to consider
al ternatives
to inprisonment as required by 46- 18- 201, MCA, and State v. Pence (1995), 273
Mont. 223, 902 P.2d 41.

At trial, the State presented evidence that fromJuly 4 to July 6, 1995, Harper
hosted his ex-brother-in-law, Andy Lopez, and Lopez's conpani on, Debbie Curitan, at
hi s hone near Hel ena, Montana. Lopez and Curitan did not know anyone besi des Har per
in Helena. They cane to Helena fromldaho to nake a July 6 delivery to a buyer, at
Har per's hone, of a |arge packet of nethanphetamine with a val ue of between $50, 000
and $75, 000.

At about 4:15 p.m on July 6, 1995, Helena police officers searched Harper's
home. The | awful ness of the search has not been contested, and the fact that the
sear ch
was a probation search was not disclosed to the jury.

When the officers arrived at Harper's honme, Harper, Lopez, and John Ferriter
were sitting at the kitchen table and Curitan was standi ng nearby. The officers told
Ferriter he could | eave. Wien he stood up to go, Ferriter attenpted to take three
twenty
dollar bills that were sitting on the table, but the officers did not allow himto
do so.

In the bedroom which Harper identified as his, the officers found a hand scal e
of
a type used to weigh drugs, a marijuana pipe, a bag of marijuana, and a wooden
container wth residue of sodiumacetate, which is commonly used as an adulterant to
nmet hanphetam ne. On top of Harper's refrigerator, the officers found a silver spoon
whi ch Har per deni ed ever having seen before. |In the living room they found snall
baggi es of a type commonly used to hold powder drugs.

The officers discussed bringing in a drug-sniffing dog to see if there was any
contraband they had mi ssed. Harper appeared to beconme nervous, with sweat trickling
fromhis forehead. Soon thereafter, an officer discovered the | arge packet of
nmet ham
phetam ne in Harper's freezer. Wen Harper was subsequently booked at the county
jail,
police discovered a bag of marijuana in his underwear.

At trial, Harper denied that he had known the purpose of Lopez and Curitan's
Vi sit
to Hel ena and deni ed know edge of the nethanphetanmine in his freezer. He repudiated
his previous statenents to investigating officers, one of whomtestified that Harper
had
admtted to having used narijuana, nethanphetam ne, and cocaine with Curitan and
Lopez during their visit. Harper also repudiated his previous statenents to the
of ficer
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that he was aware of marijuana and other drugs in his house. Despite his previous
adm ssions and despite the location in which it was discovered, Harper testified
that the

bag of marijuana in his underwear was not his.

Hel ena Police O ficer Jungers testified at trial that Lopez had told himthat
when
he first arrived at Harper's house on July 4, he placed the |arge chunk of
nmet hanphet -
am ne on Harper's coffee table, in Harper's presence, and weighed out six little
baggi es
of the stuff. Jungers testified that Lopez told himHarper cormmented that the
nmet hanphet am ne was "pretty stinky stuff,” and then volunteered to help find buyers
for
the six small baggies of it. At trial, Lopez denied his previous statenents to
Jungers,
saying that they were "words put into ny nouth.” Lopez testified that Harper had no
know edge of the net hanphet am ne.

The jury found Harper not guilty of possession with intent to sell nethanphet-
amne, but guilty of the |lesser included of fense of m sdeneanor possession of the
dangerous drug. The jury also found Harper guilty of m sdeneanor possession of
marij uana and m sdeneanor possession of drug paraphernalia--nanely, a scale, a
crushi ng
spoon, baggies, and a pipe. Based in part on his prior convictions and probation
stat us
at the tinme of these offenses, Harper was designated a persistent felony offender
and was
gi ven consecutive prison sentences totaling thirty-one years, with ten years
suspended.

| ssue 1

Is Harper's conviction of possession of methanphetam ne illegal on grounds that
the State failed to prove that he was in "knowi ng control"” of the drug "for a
sufficient
time to be able to termnate control ?"

Crim nal possession of dangerous drugs requires know ng control of the drugs for
a sufficient time to be able to term nate control. Sections 45-2-101(57) and 45-9-
102,

MCA. Harper contends that there was insufficient evidence that he had know ng
contr ol
of the nmethanphetam ne to support his conviction of that charge.

Qur standard of review of the sufficiency of the evidence is whether, after
review ng the evidence in a light nost favorable to the prosecution, any rational
trier of
fact could have found the essential elenments of the crinme beyond a reasonabl e doubt.
State v. Ahnmed (1996), 278 Mont. 200, 212, 924 P.2d 679, 686. The credibility of
W tnesses and the weight to be given to their trial testinony are determ ned by the
fi nder
of fact, and if events are capable of different interpretations, the finder of fact
det er m nes
which is the nost reasonable. Ahned, 924 P.2d at 686.

Under the above standards, it was the jury's privilege to believe the testinony
of
O ficer Jungers over that of Harper and Lopez. |If the jury did so, it clearly could
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have
found that Harper had know ng control of nethanphetam ne during the two days when
he was aware of its presence in his honme. Constructive possession or control nmay be
i nput ed when contraband is found in a place i medi ately and excl usively accessible to
the accused and subject to his dom nion and control, which may be jointly shared with
anot her person. State v. Neely (1993), 261 Mont. 369, 374, 862 P.2d 1109, 1112.
Har per could have terminated his control of the nethanphetam ne at any point between
July 4 and July 6 by telling Lopez to |eave his honme or at |east to renove the
drugs from
his hone. See Neely, 862 P.2d at 1112. W conclude that a rational trier of fact
coul d
have found the essential elenents of the crine of possession of the dangerous drug
nmet hanphet am ne beyond a reasonabl e doubt. W therefore hold that Harper's
convi ction of possession of nethanphetam ne is supported by sufficient evidence.
| ssue 2
Is Harper's sentence illegal because the court failed to consider alternatives
to
i nprisonnent as required by 46- 18- 201, MCA, and State v. Pence (1995), 273 Mont.
223, 902 P.2d 417
Section 46-18-201(11), MCA, provides:
In sentencing a nonviolent felony offender, the court shall first consider
alternatives to inprisonnent of the offender in the state prison, including
pl acenent of the offender in a community corrections facility or program
In considering alternatives to inprisonnent, the court shall exam ne the
sentencing criteria contained in 46-18-225. If the offender is subsequently
sentenced to the state prison or the wonen's correctional system the court
shall state its reasons why alternatives to inprisonnent were not sel ected,
based on the criteria contained in 46-18-225.

In Pence, this Court vacated sentencing and remanded the case based upon the district
court's inadequate consideration and discussion in its judgnent of the sentencing
criteria
set forth in 46- 18- 225, MCA, as required under the above statute. On appeal,
Har per
contends the requirenents of 46- 18- 201(11), MCA, and Pence were not net here.
This issue was not raised before the District Court. This Court has previously
refused to review whether a district court failed to consider alternatives to
i mpri sonnent
when the issue has not been preserved below. See State v. CGoul et (1996), 277 Mont.
308, 311-12, 921 P.2d 1245, 1247; State v. Nelson (1995), 274 Mont. 11, 19-20, 906
P.2d 663, 667-68. For the sane reasons as those discussed in Goulet and Nel son, we
decline to further consider this issue.
Af firmed.

/S J. A TURNAGE
W concur:
/S KARLA M GRAY
/S JIM REGN ER

/'Sl TERRY N. TRI EVEI LER
/'Sl WLLIAM E. HUNT, SR
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