96-725

No. 96-725
IN THE SUPREME COURT OF THE STATE OF MONTANA

1997

IN RE MATTER OF KATHLEEN J. KLGOS

A Protected Person.

APPEAL FROM District Court of the Fifteenth Judicial District,
In and for the County of Daniels,
The Honor abl e David Cybul ski, Judge presiding.
COUNSEL OF RECORD:
For Appel |l ant:

Al an Freed, Jr.; Attorney at Law, Montana Advocacy
Program Inc.; Helena, Mntana

For Respondent:

Loren J. O Toole Il; O Toole & O Tool e;
Pl ent ywood, Mbnt ana

Submitted on Briefs: April 24, 1997

Deci ded: August 14, 1997
Fi | ed:

Clerk
Justice Jim Regnier delivered the opinion of the Court.

By oral order entered on August 20, 1996, the Fifteenth Judicial D strict Court,
Dani el s County, granted tenporary guardi anship of Kathleen J. Klos to Marie Fossen
and
Sylvia H Paul son. W reverse and renmand to the District Court.

The i ssues on appeal are:

1. Is an order granting tenporary guardi anship pursuant to 72-5-317, MCA,
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a final appeal able order for review by this Court?

2. Did the District Court's order granting tenporary energency guardi anship
conply with the provisions of 72-5-317, MCA?

3. Did the District Court's order granting tenporary energency guardi anship
vi ol ate Kat hl een Kl os' procedural due process rights under the Montana Constitution?

FACTUAL BACKGROUND

Kathleen J. Klos is a 57-year-old woman with mld retardati on who has |ived nost
of her life without the need of a guardian. One of the appellees, Sylvia Paul son,
is Klos'
cousi n and has been her conservator since Cctober 21, 1982. In 1992, Paul son
successfully petitioned the Fifteenth Judicial D strict Court, Sheridan County, to
seal the
records of annual accountings made in the conservatorship. On Novenber 29, 1994,
after investigating charges that Paul son interfered with Kl os' access and need for
nmedi cati on, the Departnent of Family Services (DFS) filed nedical neglect charges
agai nst Paul son. On February 27, 1995, after further investigation and review, the
DFS
changed its findings fromnedical neglect to substantiated nedi cal abuse agai nst
Paul son
for interfering with Kl os' nedical needs.

Paul son and Marie Fossen, Klos' sister, petitioned the Fifteenth Judicia
Di strict
Court, Daniels County, to be appointed tenporary guardi ans of Kl os pending a petition
and hearing for limted permanent guardi anship. Despite the findings that Paul son
had
comm tted nedi cal negl ect against Klos, the District Court awarded tenporary
guardi anship for a six-nmonth period to Paul son and Fossen on Decenber 7, 1994. The
tenporary guardi anship | apsed by statute and, although a petition for pernanent
guardi anship was filed, no hearing on the petition for permanent guardi anshi p was
ever
hel d.

After being contacted by a DFS caseworker with concerns about the treatnent of
Kl os by her guardians, an attorney for the Montana Advocacy Project, a nonprofit
| egal
services organi zation that represents individuals with disabilities in Mntana,
agreed to
provide | egal representation to Klos in June 1996. On August 16, 1996, appell ees,
Paul son and Fossen, again filed a petition for permanent guardi anship of Klos in the
Fifteenth Judicial District Court, Daniels County. Neither Kl os nor her attorney of
record were served notice of this petition. On August 20, 1996, appellees' attorney
made
an oral notion for tenporary guardi anship. The District Court verbally granted
appel l ees’ oral notion without issuing a witten order or findings of fact and
concl usi ons
of law. In fact, the only record of that proceeding is a mnute entry from August
20,
1996, written by the clerk of court. The mnute entry, inits entirety, reads:

Kat hl een Kl os, Marie Fossen and Syl via Paul son were Present in Court

along with counsel, Loren J. O Toole Il. They were duly sworn in and

testified. The Court nmade a finding that Marie Fossen and Syl via

Harri ngton Paul son wll be Tenporary Guardians and a date will be set for

full hearing. It was determ ned that there was no need for appoi ntment of
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visitors, appointnent of Doctors, etc. as this has been already done in a

previ ous case.

Al t hough the attorney for appellees knew that Kl os was represented by an
attorney,
he gave no notice of his clients' intention to seek tenporary guardi anship of Klos
or that
it had been granted.

On Septenber 4, 1996, Klos filed a notion to set aside the order of tenporary
guardi anshi p and requested a stay of execution of the order. The District Court never
ruled on the notion or the request for a stay. After the sixty-day period specified
in
Rule 59(g), MR Gv.P., passed and Kl os' notion was deened denied, she filed this
appeal .
| SSUE 1

Is an order granting tenporary guardi anship pursuant to 72-5-317, MCA, a final
appeal abl e order for review by this Court?

Appel | ees assert that an order awardi ng tenporary guardi anship is an
interlocutory
order and not a final order or judgnent for the purposes of Rule 59(g), MR Cv.P
Appel | ees contend that Rule 1(b)(3), MR App.P., only contenpl ates an appeal from a
judgnment or an order granting or refusing to grant a guardi anship. They rely on Rule
1(b)(3), MR App.P., for the proposition that an appeal to this Court cannot be
based on
an order granting tenporary guardi anship, which they characterize as an interlocutory
order.

Kl os counters that the order granting tenporary guardi anship to Fossen and
Paul son and the order refusing to revoke the tenporary guardi anship are appeal abl e
orders under Rule 1(b)(3), MR App.P. Klos argues that if the granting of a
t empor ary
guardi anship is an unappeal abl e interlocutory order, aggrieved parties would have no
recourse to challenge the infringenent of their personal liberty and freedom of
action
whi ch necessarily results from such orders.

Rule 1(b)(3), MR App.P., states that in civil cases a party may appeal from
j udgnment or order granting or refusing to grant, revoking or refusing to revoke,
letters
testanentary, or of adm nistration, or of guardianship."”™ The rule defines an
appeal abl e
order as an "order granting or refusing to grant, revoking or refusing to
revoke .
guardi anship.” Rule 1(b)(3), MR App.P., does not differentiate between a pernanent
guardi anship and a tenporary guardi anship. Thus, a district court order granting
ei t her
a permanent or a tenporary guardi anship is appeal abl e.

Furthernore, Kl os contends that a proceeding for tenporary guardianship is a
"speci al proceeding,"” which qualifies as an appeal able final order under Rule 1(b)
(1),

MR App.P. Rule 1(b)(1), MR App.P., states that:
(b) In civil cases a party aggrieved nmay appeal from a judgnment
or order except when expressly nmade final by law, in the foll ow ng cases:
(1) Froma final judgnent entered in an action or special
proceedi ng commenced in a district court, or brought into a district court

a
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from anot her court or admnistrative body.

Section 27-1-102(2), MCA, defines a special proceeding as:
(2) An action is an ordinary proceeding in a court of justice by

whi ch one party prosecutes another for the enforcenent or protection of a

right, the redress or prevention of a wong, or the punishnment of a public

of fense. Every other renedy is a special proceeding.

A proceeding for a tenporary guardianship is a proceedi ng separate and apart
from
a permanent guardi anship proceeding. |In fact, it appears under its own statutory
headi ng
at 72-5-317, MCA. W therefore conclude that a tenporary guardi anshi p proceedi ng
qualifies as a special proceedi ng under 27-1-102(2), MCA

In summary we hold that a district court's order granting tenporary guardi anship
under 72-5-317, MCA, is a final order that is appeal able under Rule 1(b)(3),
MR App.P. W also hold that a proceeding for tenporary guardianship is a speci al
proceedi ng as defined in 27-1-102(2), MCA, and appeal abl e under Rule 1(b)(1),
MR App.P. Thus, the District Court's oral order granting tenporary guardi anshi p of
Klos to Fossen and Paul son is an appeal able final order, reviewable by this Court.

Appel | ees argue that Klos failed to conply with Rule 9, MR App.P., by not
providing this Court with a transcript of the testinony fromthe August 20, 1996,
hearing. Mreover, appellees contend that Klos failed to give notice that the
transcri pt
woul d not be provided pursuant to Rule 9(b), MR App.P. Under Rule 9(hb),

MR App.P., if the appellant determ nes that the entire transcript is not necessary,
t he

appel l ant nust notify the respondent of the parts of the transcript which the
appel | ant

determ nes to be unnecessary, along with a statenent of issues which appell ant
i nt ends
to present on appeal .

We are not persuaded by appell ees' argunment. As Klos points out, no transcript
has been filed with this Court because there was no record made of the proceedi ng
hel d
on August 20, 1996. The only evidence of that proceeding is the mnute entry nmade by
the District Court's clerk of court. Furthernore, Klos notified the Cerk of the
Supr ene
Court by letter that no transcript was nade of this proceeding and, thus, none would
be
filed with the appeal. This Court concludes that Kl os has substantially conplied
with the
requi rements of Rule 9, MR App.P., in her attenpt to provide a record for her
appeal .

We further observe that the tenporary guardi anship at issue here expired by
operation of |aw on February 20, 1997. At first glance, one may question whether the
expiration of the guardianship rendered the matter noot. This Court concl udes,
however,
that this is precisely the type of matter that is capable of repetition yet evadi ng
revi ew.

See Roe v. Wade (1973), 410 U.S. 113, 93 S. C. 705, 35 L. Ed. 2d 147; Butte-Silver
Bow Local Gov't v. O sen (1987), 228 Mont. 77, 743 P.2d 564. Here, the appellees
have tw ce been awarded tenporary guardi anship of Klos for a total of one year
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wi t hout
a hearing. A tenporary guardianship is limted by statute to six nonths. Section 72-
5-
317(2), MCA. Thus, any tenporary guardi anship being challenged likely wll have
| apsed
by the tinme appellate review can be reasonably conducted. This Court, therefore,
determ nes that because of the likelihood that a person put under a tenporary
guar di anshi p woul d not be able to conplete appellate review within the six-nonth term
of tenporary guardi anshi p, and because these cases are capable of repetition, yet
evade
review, an appeal of a tenporary guardi anship cannot be denied as noot after it has
| apsed by operation of law. See In re N B. (1980), 190 Mont. 319, 322-23, 620 P.2d
1228, 1230- 31.
| SSUE 2

Did the District Court's order granting tenporary energency guardi anship conply
with the provisions of 72-5-317, MCA?

Kl os argues that the inposition of a tenporary guardi anship violated the
statutory
requi rements of the guardianship statutes. First, Klos cites the failure of the
District
Court to provide a witten record setting forth its findings for the granting of a
t enporary
guardi anship to Paul son and Fossen. Second, Kl os contends that she and her attorney
were not served notice that a hearing would be held regarding the tenporary
guar di anshi p
proceedi ng on August 20, 1996.

Section 72-5-317(1) and (2), MCA, provide:

Tenporary guardians. (1) If an incapacitated person has no
guardi an and an energency exists, the court may exercise the power of a
guardi an pendi ng notice and heari ng.

(2) If an appointed guardian is not effectively performng his
duties or if there is no appointed guardian and the court further finds that
the welfare of the incapacitated person requires i nmedi ate action, it may,
with or without notice, appoint a tenporary guardian for the incapacitated
person for a specified period not to exceed 6 nonths. The court nay
appoint either a full or a limted tenporary guardi an, depending on the
needs and circunstances of the incapacitated person. The court may not
i nvest a tenporary guardian with nore powers than are required by the
ci rcunst ances necessitating the appointnent. The order of appointnent of
a tenporary guardi an shall state whether a full or limted tenporary
guardi anship is being created and, in the case of a limted tenporary
guardi an, the specific powers and duties of the limted tenporary guardi an.

In this case, the District Court did not prepare a record in granting the
t enporary
guardi anshi p. The m nute entry, which serves as the "record” in this case, states
that the
District Court "made a finding that Marie Fossen and Sylvia Paul son will be Tenporary
Guardi ans and a date will be set for full hearing." The District Court entered no
witten
order of tenporary guardi anship, thus there is no finding or conclusion fromthe
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proceedi ng stating whether a full or limted tenporary guardi anship was granted.
Not hi ng defines the scope of the powers that the guardi ans may exercise in handling
Kl os'

affairs. The failure of the District Court to nmake such a finding violates the plain
| anguage of 72-5-317(2), MCA, and gives this Court no guidance for review of the
verbal order granting tenporary guardi anship over Kl os.

Kl os and her attorney were never served notice of the tenporary guardi anship
proceedi ng. Paul son and Fossen's attorney had actual notice that Kl os was
represent ed
by an attorney since February 1996. Furthernore, Klos' attorney notified Paul son and
Fossen's attorney by letters witten on July 22, 1996, and August 19, 1996, that he
was
the attorney of record for Klos and expected tinely copies of any papers filed
af fecting
the legal or civil rights of Klos. However, Klos and her attorney were never served
notice of the August 20, 1996, hearing. The attorney for Fossen and Paul son sought
and
obtai ned a tenporary guardi anship order fromthe District Court ex parte w thout
gi ving
any notice to Klos or her attorney, either prior to or subsequent to the proceedi ng.

Section 72-5-317(2), MCA, does allow a district court the discretion to grant a
tenporary guardi anship wi thout prior notice, but this discretion is to be exercised

only
in energency situations where "the court further finds that the welfare of the
i ncapaci tated person requires inmediate action.” 1In this case, if energency

ci rcunst ances
did exist, the District Court never made such a finding. Wthout a finding of
emer gency
ci rcunstances, Klos and her attorney should have been properly served notice of the
hearing for tenporary guardi anship under Rules 5(a) and 5(b), MR CvVv.P

This Court holds that the lack of a record and the failure to serve notice to
Kl os
and her attorney did not conply with the statutory requirenments of 72-5-317, MCA
There are no facts nor findings to indicate that an energency existed with respect
to Klos
of the nature that woul d necessitate the appointnment of tenporary guardi ans w t hout
giving notice to Klos and her attorney.

| SSUE 3

Did the District Court's order granting tenporary emnergency guardi anship violate
Kat hl een Kl os' procedural due process rights under the Montana Constitution?

Kl os argues that her right to liberty has been deprived by the action of the
District
Court. Article 2, Section 17, of the Montana Constitution, states that "no person
shal |
be deprived of life, |liberty or property wthout due process of law " Under 72-5-
317,
MCA, a district court is permtted to grant a tenporary guardi anship w thout notice
and
hearing; however, the statute requires an energency condition to exist which would
make
such requi rements unreasonable. As stated above, no evidence of an energency
exi st ed,
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thus the normal notice requirenments of 72-5-317, MCA, appli ed.

Al t hough this Court has never specifically addressed due process requirenments
under the guardi anship statute, we have often held that no one should be relieved
of life,
liberty, or property without notice and an opportunity to be heard. The fundanental
requi rements for due process are "notice and opportunity for hearing appropriate to
t he
nature of the case.” Inre KL.J.K (1986), 224 Mnt. 418, 421, 730 P.2d 1135, 1137
(citing Mullane v. Central Hanover Bank & Trust Co. (1950), 339 U.S. 306, 70 S. Ct.
652, 94 L. Ed. 865). In Ball v. Gee (1990), 243 Mont. 406, 411, 795 P.2d 82, 85,
this
Court stated:

The Fourteenth Amendnent to the United States Constitution and

Article Il, Sec. 17, of the Montana Constitution provide that no person shal

be deprived of property w thout due process of law. For over a century,

the United States Suprene Court has consistently held that before a citizen

can be deprived of property, procedural due process guarantees that person

aright to be notified and a right to be heard.

In this case, Klos was not given notice and an opportunity for a hearing
appropriate for a tenporary guardi anshi p proceedi ng pursuant to 72-5-317, MCA .
First, the District Court considered an oral notion and awarded tenporary
guar di anshi p
of Klos to Fossen and Paul son wi thout giving notice of the proceeding to Kl os and her
attorney. After the hearing, Klos' attorney filed a notion to set aside the order
and
requested a stay of the order; however, the District Court nade no ruling on the
noti on
and request. Kl os was denied procedural due process when she and her attorney were
not provided notice of the hearing, thereby precluding their opportunity to object
to the
proceeding. As a result, Klos' liberty interests were certainly inpaired.

In conclusion, we hold that a district court's order granting a tenporary
guar di anshi p under 72-5-317, MCA, is a final appeal able order under Rule 1(b)(3),
MR App.P. Furthernore, this Court holds that the lack of any findings or a record
by
the District Court, and the failure to serve notice to Klos and her attorney,

vi ol at ed Kl os’

ri ghts under 72-5-317, MCA, and under Article 2, Section 17, of the Mntana
Constitution. |In any future guardi anship actions regarding Klos in the District
Court,

notice nmust be provided to her and her attorney, and a record of any proceeding
shoul d

be prepared, including the District Court's findings of fact and concl usi ons of

law. W

reverse and remand to the District Court for further proceedings consistent with this
opi ni on.

/'Sl JIM REGN ER

We Concur:
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IS J. A TURNAGE

/'Sl JAMES C. NELSON

/'Sl W WLLI AM LEAPHART
/'Sl TERRY N. TRI EVEI LER
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