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Justice WlliamE Hunt, Sr., delivered the Opinion of the Court.

Appel |l ant Three Rivers Disposal Conpany (Three Rivers), fornerly Waste
Managenment Partners of Bozeman, Ltd., appeals fromthe decision issued by the First
Judicial District Court, Lewis and Cark County, affirm ng upon judicial reviewthe

or der
of the Montana Public Service Conm ssion (PSC) granting Harry Ellis d/b/a Custom zed
Services (Ellis) a Cass Dcertificate to transport garbage in Madison and Gallatin
Counties. W affirmthe District Court.
The follow ng i ssues are presented on appeal:
1. Did the PSC apply the correct standard for granting Class D certification?
2 Did the District Court err when it affirmed the PSCps finding that Ellis
was
a fit applicant?
3. Did the District Court err when it affirmed the PSCphbs finding that the
public
conveni ence and necessity required that it authorize Ellisp service?
4, Did the District Court err when it affirmed the PSCps finding that Three
Ri vers woul d not be inpaired by granting Ellisp application?
5. Did the PSC err by failing to followits own precedent, and if so, did it
err
by failing to provide a reasoned explanation for its departure fromthat precedent?
FACTUAL BACKGROUND
Three Rivers has hauled the mgjority of garbage in Gallatin and Madi son

Counti es
since 1983. On three occasions, Ellis has filed an application with the PSC for a
d ass
D certificate to transport waste products on routes within those sanme counties and
t her eby

directly conpete with Three Rivers. Each tinme, Three Rivers has protested Ellisp
application on the grounds that granting the certificate would infringe upon its
area of
operations and harmboth it and its customners.
Ellis d/b/a Rozel Corp. filed his first application in 1984. The PSC deni ed
t hat
application, finding that the grant of authority woul d have a negative inpact upon
Thr ee
Rivers and the public. (Ellis 1) It found that the ppublic conveni ence and
necessityp for
an addi tional garbage service had not been established, because there was no
evi dence of
unnmet denmand and few concerns regardi ng the adequacy of Three Riversp service or its
rates. Additionally, the recent history of the area denonstrated that conpetition
woul d
adversely inpact Three R vers and the consunmer. The publicps need for stability at
t hat
ti me outwei ghed any advantages brought by conpetition. The Montana Suprene Court
uphel d the PSCps decision in Rozel Corp. v. Dept. of Pub. Serv. Regul ation (1987),
226
Mont. 237, 735 P.2d 282.
Ellis filed a second application in 1987. (Elis Il) The PSC rejected his
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application w thout a hearing.
The third application, which is the subject of this appeal, was filed on
January 20,

1994. After conducting hearings in Bozeman, Mntana, on April 13 and 14, 1994, and
in Ennis, Montana, on May 11, 1994, the PSC granted Ellisp application on Decenber
9, 1994. The PSC found that Ellis was fit to provide service; that there was
subst anti al
unmet consuner need for additional service; that Three Rivers would not be harnmed by
the grant of the application; and that conpetition would pronote the public interest
with
i nproved service. Three Rivers noved the PSC to reconsider its order, which the PSC
denied on April 24, 1995.

Three R vers petitioned for judicial review of the PSCps decision to the First
Judicial District Court, Lewis and Cark County. The District Court affirmed the
PSC,
hol di ng that the PSC properly considered Ellisp application and that the facts
present ed
in 1994 were vastly different fromthose in 1984 when the PSC denied Ellisp
appl i cati on.

It further held that substantial credible evidence supported the PSChs
det erm nati ons.
Three R vers appeals fromthe District Courtps deci sion.
STANDARD OF REVI EW
Section 2-4-704, MCA, sets forth the standards for judicial review of an
adm ni strative agencyps decision. Under those statutory standards, concl usions of
| aw
will be reversed if they are incorrect. Steer, Inc. v. Departnent of Revenue
(1990), 245
Mont. 470, 474-75, 803 P.2d 601, 603. The Court defers to an agencyps interpretation
of a statute that it adm nisters. Norfolk Holdings v. Dept. of Revenue (1991), 249
Mont .
40, 44, 813 P.2d 460, 462.
An agencyps findings of fact will be reversed only if they are clearly
erroneous.

Steer, Inc., 803 P.2d at 603. In Interstate Production Credit v. DeSaye (1991), 250
Mont. 320, 820 P.2d 1285, the Court adopted a three-part test to determne if a
findi ng
is clearly erroneous. First, the Court will reviewthe record to see if the
findings are
supported by substantial evidence. |If they are, the Court will next determ ne
whet her the
finder of fact has m sapprehended the effect of the evidence. Third, the Court wll
review the record to determ ne whether it is left with the pdefinite and firm
convi ction
that a m stake has been commtted.p DeSaye, 820 P.2d at 1287 (citing U S. v. U S.
Gypsum Co. (1948), 333 U.S. 364, 68 S.Ct. 525, 92 L.Ed. 746).

| SSUE ONE
Did the PSC apply the correct standard for granting Class D certification?
As stated earlier, the Court reviews an agencyps concl usions of |law to determ ne
whet her its interpretation of the lawis correct. Steer, Inc., 803 P.2d at 603.
Section 69-12-323, MCA, sets forth the factors the PSC nust consi der when
rendering a decision on an application for a Class D notor carrier certificate to
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transport
waste material s:

(2)(a) If after hearing upon application for a certificate, the
comm ssion finds fromthe evidence that public conveni ence and necessity
requi re the authorization of the service proposed or any part thereof, as the
conmi ssion shall determne, a certificate therefor shall be issued. In
determ ning whether a certificate should be issued, the comm ssion shal
gi ve reasonabl e consideration to the transportation service being furnished
or that will be furnished by any railroad or other existing transportation
agency and shall give due consideration to the |ikelihood of the proposed
servi ce being permanent and continuous throughout 12 nonths of the year
and the effect which the proposed transportation service nmay have upon
other forms of transportation service which are essential and indi spensable
to the conmmunities to be affected by such proposed transportation service
or that m ght be affected thereby.

(b) For purposes of Class D certificates, a determ nation of public
conveni ence and necessity may include a consideration of conpetition.

The PSC interpreted 69-12-323, MCA, as requiring it to address five factors when
considering Ellisp application. Those factors are:
1. Is the applicant fit and able to performthe proposed service?

2. Does the public conveni ence and necessity require the authorization
of the proposed service?

3. Can and will existing carriers neet the public need for the proposed
service?
4. Wul d the proposed service have an adverse inpact on existing

transportation services?

5. (discretionary for Class D applications, only) |If there is a public
need for the service and applicant is fit to provide the service (even
if existing carriers could neet the need or m ght be harmed by
granting the application), would conpetition with the existing
carriers pronote the public interest? (Enphasis added.)

In summari zi ng these factors, the PSC concluded that an applicant prust show that the
publ i c conveni ence and necessity require the proposed service,p and that the PSC pnay
consi der conpetition as a factor in determ ning public conveni ence and necessity.p

Three Rivers argues that the PSCps interpretation of the factors it nust
consi der
is incorrect, and the District Court erred when it inplicitly enbraced them
Speci fically,
it takes issue with the enphasi zed portion of the fifth factor outlined above
wherein the
PSC stated it had discretionary authority to eval uate whether conpetition provided
by a
fit applicant would pronote the public interest, even if existing carriers could
nmeet the
need or m ght be harned. It argues that the PSC can consi der the benefits of
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conpetition
to the public interest only after first finding that the existing services are
i nadequat e, that

there will be no economic inpairnent to the existing services, and that the
applicant is
fit.
We first note that Three Riversp concerns are hypothetical only, because in

fact,

the PSC did find that Three Riversp service was inadequate; it did find that Three
Ri vers

woul d not suffer econom c inpairnment by the grant of the additional authority; and
it did

find that Ellis was a fit applicant. Mor eover, before conducting any eval uation of

conpetition, the PSC made the threshold determ nation that the applicant was fit.
Thus,

even were this Court to accept Three Riversp analysis of the PSCps decision and to
adopt

Three Ri versp argunents, Three R vers would not prevail
In any event, we hold that PSC enpl oyed the correct standard. The heart of
Three Riversp contentions actually appears to center on the interplay between the
consi deration of conpetition as a factor in granting authority and how that
consi derati on
affects Three Rivers economcally. As Three Rivers itself correctly stated in Roze
Corp., the legislature has chosen to partially regulate the garbage industry in
Mont ana.

Rozel Corp., 735 P.2d at 285. By enacting Section 69-12-323(2)(b), MCA it has given
the PSC the discretion to consider conpetition in order to handle potential harnful
nonopol y situations. Rozel Corp., 735 P.2d at 285. Consideration of conpetition may
be beneficial in some cases, although certainly not in all cases.

I nherent in the concept of conpetition is the notion that the new applicant
may
take away sone business of the existing transport service. This alone will not
mandat e
that the PSC deny the application. Rather, the issue is whether under the particular
factual circunstance of the case, conpetition would inpose undue hardship and inpair
the existing transportps ability to provide service to an extent contrary to public
i nterest.
This can only be decided on a case-by-case basis in conjunction with a consideration
of
the other elenents the PSC outlined above.
When det erm ni ng whether the public convenience and necessity requires the PSC
to aut horize an additional authority, the legislature placed no limts on the order
i n which
t he PSC nust eval uate conpetition as Three Rivers suggests. The PSC can properly
consi der conpetition as one additional factor in assessing the public conveni ence and
necessity.
In this case, after considering the threshold issue of whether Ellis was a fit
applicant, and after finding that there was an unnet public need, the PSC then

properly
wei ghed the particular factual circunmstances to determ ne whether conpetition would
be
beneficial to the public convenience and necessity. It did not view conpetition as
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a stand-
al one controlling elenment, but rather as only one factor in the context of the
principl es
of nmotor carrier regulation. W hold that the PSC used the proper |egal standards.

| SSUE TWO
Did the District Court err when it affirmed the PSCps finding that Ellis was a
fit
appl i cant ?
When eval uating whether an applicant is fit, willing and able to provide
servi ce,
the PSC considered the follow ng factors:
1. The financial condition of applicant;
2. The intention of the applicant to performthe service sought;
3. The adequacy of the equi pnent the applicant has to performthe
servi ce;
4. The experience of the applicant in conducting the service sought; and
5. The nature of the previous operations, if there are allegations of

i1l egal operations.

Three Rivers asserts that Ellis was not a fit applicant, because (1) he owns
only
two ol der garbage trucks--a 1975 Del Rio and a 1983 Ford; (2) he does not enploy a
full-time mechanic; and (3) his net worth is only $293,000. However, the PSC found
no
evi dence that Ellisp equipnent was in disrepair, required a full-tinme mechanic, or
woul d
otherwise fail to neet the garbage rounds. Additionally, the performance of the job
duti es does not require garbage haulers to own the newest or nost technol ogically
advanced equi pnent. Al though his equi pmrent may be ol der, Ellisp financial records
i ndi cated that he had the capability to operate and maintain his present equi pnent
and to
acqui re new equi pnment as needed. Additionally, with regard to the other criteria
considered by the PSC, Ellis intends to perform garbage-hauling services year-
round.
He al so had many years of prior experience hauling garbage in Texas and even in
Mont ana on a contract basis.
Three Rivers next clainms that Ellis is unfit because Ellis has allegedly
oper at ed
illegally in the past. Three R vers first refers to an incident wherein Ellis
al | egedl y
haul ed garbage w thout proper authority. However, the PSC found that although Ellis
had received a citation for hauling without authority, sone of that hauling was

actual |y
exenpt denolition work. EIlisp citation was thus reduced upon his appearance in
court.
The record supports the PSCps findings. |ndeed, according to testinony, the court
had

di smssed his fine and only ordered Ellis to pay $25.00 in court costs.
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Three Rivers also clains that a conplaint was issued against Ellis on one other
occasion for allegedly violating the Montana Motor Carrier Act. But that evidence
was
not made a part of the record at the hearings before the PSC, and this Court will not
consider it now

Third, Three Rivers refers to an incident wherein Ellis had allegedly not paid
certai n workersp conpensation insurance coverage for an enpl oyee over a three-nonth
period in 1993. It argues that the PSC abused its discretion in refusing to
consi der that
incident and find Ellis unfit. On appeal, the PSC argues that workersp conpensation
i ssues are not within the PSCps jurisdiction. The evidence below regarding this
al | egation

is mnimal. The record does not reveal whether a claimwas even filed agai nst
Ellis.
Evi dence of illegal activity, even if willful, does not automatically

di squalify an
applicant. Rather, the PSC has routinely considered bad faith operations as only one
el ement in assessing fitness. See, e.g., Application of Schlegel & Sons
Contractors, Inc.

(Decenber 23, 1993), Docket No. T-93.41.PCN, Order No. 6247a. The PSCps position
Is consistent with that taken by the ICC. See Arnored Carrier Corporation v. United
States (1966), 260 F.Supp. 612, 615 (E.D.N.Y), affpd., 386 U S. 778, 87 S.Ct. 1476,

18 L. Ed.2d 524 (1967). In this case, the PSC found that allegations of illegal

activity
were scant and did not rise to the level of persistent illegal activity sufficient
to require
the PSC to engage in analysis as to whether they inpinged on Ellisp fitness.
Subst anti al
evi dence supports the PSCps decision. Assessing allegations concerning violations
of the
Motor Carrier Act is peculiarly within the expertise of the PSC W hold that the
PSC
did not err in failing to find that either alleged violations of that Act or alleged
vi ol ati ons

of the Workersp Conpensation Act rose to the level to require the PSC to conduct a
detail ed analysis of the violations. Mreover, we hold that the PSC was not clearly
erroneous in failing to find that they rendered Ellis unfit. The District Court did

not err
in affirmng the PSC.
| SSUE THREE
Did the District Court err when it affirmed the PSCps finding that the public
conveni ence and necessity required that it authorize Ellisp service?
When det erm ni ng public conveni ence and necessity, the PSC uses the anal ysis set
forth by the Interstate Commerce Commi ssion in Pan-Anerican Bus Lines Operation
(1936), 1 MC.C 190:

The question . . . is whether the new operation or service will serve a
useful public purpose, responsive to a public demand or need; whether this
pur pose can and will be served as well by existing lines or carriers; and

whether it can be served by the applicant with a new operation or service
proposed w thout endangering or inpairing the operations of existing
carriers contrary to the public interest.
The PSC may additionally consider conpetition. Section 69-12-323(2)(b), MCA
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Three Rivers argues that the PSCps decision finding that there was a need for
Ellisp
It asserts that it was only natural that some of its
custoners were dissatisfied, but that there was insufficient evidence that its
servi ce was
i nadequat e.
evi dence of Three Riversp inadequate service and the
public need for another garbage haul er was overwhel m ng. The PSC exhaustively
detail ed
the testinony of approximately 40 w tnesses who testified about their
di ssatisfaction with
Three Riversp service was spotty and unreliable.

frequently
failed to haul away custonersp garbage, and when it did,

overturned with garbage strewn on the ground.

service was clearly erroneous.

To the contrary, however,

Three R vers. In short, It

it often left the dunpsters

Sonme custoners had to routinely
noni t or

Three Rivers to ensure that the garbage would actually be haul ed away on the date and
time it was schedul ed for pickup. Even though custoners conpl ai ned, Three Rivers
frequently charged them for services that were not rendered. Mreover, Three Riversp
staff treated the public with disdain. Mny custoners testified that when they

t el ephoned
they were treated rudely and with a take-it-or-1|eave-it
attitude.
At | east one custoner testified he was called a Iiar when he conpl ained that the
gar bage
was not haul ed away. Three Rivers discontinued service to sone of the custoners who
conpl ai ned. The PSC found that Three Riversp own w tnesses corroborated the public
testinony. Specifically, it found that Three Rivers keeps |lists of
custoners they are wong, and infornms custonmers who conplain that if they do not |ike
it, they can haul the garbage thenselves. It allows its staff to persist in treating

custonmers in a derogatory manner.
In spite of the poor service,

Three Rivers to conpl ain

"chronics," tells

Three Rivers charged custoners dramatic rate
i ncreases. For exanpl e, the superintendent of one school district testified that
rates for
the district increased from $216.00 to $459. 89 per nonth wi thout any notice. The
mayor
of another city testified that Three Rivers approached the city council and proposed
a
400% rate increase. In 1993 when negotiations between Three Rivers and the city
br oke
down, the city disassociated itself fromThree R vers. In fact, many of Three
Ri versp
former residential and comrercial custoners have been forced to haul their own

gar bage
due to Three Riversp inconsiderate treatnent,

unreliable service, and large rate
i ncreases.

Based upon this overwhel m ng evidence, we hold that the PSCps finding that there was
substantial unnet shipper need was not clearly erroneous.
Three Rivers points to the PSCps finding that Three Rivers "has the authority,
facilities, equipnent and financial wherewithal" to provide service to the Gallatin
and

Madi son County custoners, and argues that notw thstandi ng custonmer conplaints Ellisp
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application should therefore be denied. But whether the existing service is
capabl e of
provi di ng adequate service neans nothing if it is unwilling to provide adequate

servi ce.

The PSC therefore properly exercised its discretion and considered the el enment of
conpetition when assessing public need and convenience. It found that Three Rivers
had
created a niche for conpetition which Ellis could fill by providing alternative
servi ce.

The PSC found, and we agree, that conpetition in this case will pronote the public
interest in inproving services and perhaps rates, and filling consuner needs that
Thr ee
Rivers has failed to neet. W hold that the PSCps findings were not clearly
erroneous,
and the District Court correctly affirmed its deci sion.

| SSUE FOUR
Did the District Court err when it affirmed the PSCps finding that Three Rivers
woul d not be inpaired by granting Ellisp application?
Three Rivers disputes the PSCps finding that Three R vers would not be harned

by granting Ellisp application. It points to the testinony of its executive officer
and its

principal partner. The executive officer testified that Three Rivers upgraded its
servi ces

with a variety of nodern equi pnent and a mai nt enance shop and that | ost revenue wl|

hurt its ability to pay for equipnent costs. |Its principal partner feared that sone
of its

prime customers would utilize Ellisp services, resulting in a significant financial
loss to

Three Rivers.
But the PSC found that Three Riversp operating statenent and financial reports
indicated that it was pflush with equipnent, facilities, [and] staffp as well as

expensi ve
conput er equi pnent with punnecessary bells and whistles.p Mreover, Three Rivers has
extensive resources. |Its gross revenues had increased from $1, 200,000 in 1986 to
$2,368,000 in 1992. Oher parts of Three Riversp financial reports included costs
such
as enbezzling costs and | andfill devel opnment costs, which the PSC stated were not the
responsibility of the public. Based upon these findings, the PSC concl uded that
with all
its resources, Three Rivers would not be harned by the grant of Ellisp application
to an

extent contrary to public interest.
It is not the function of this Court to weigh the evidence. Qur review
i ndi cat es
that the PSCps concl usions are based upon adequate findings of fact, supported by
substantial evidence in the record. W conclude that the PSC gave reasonabl e
consideration to Three Riversp service. W hold that the PSCps findings are not
clearly
erroneous and the District Court correctly affirmed its deci sion.

| SSUE FI VE
Did the PSC err by failing to followits own precedent, and if so, did it err by
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failing to provide a reasoned explanation for its departure fromthat precedent?
Three Rivers argues that the PSCps decision in this case is dianetrically
opposed
toits decisionin Ellis I. Cting Atchison Topeka and Santa Fe Rail road Co. v.
Board
of Trade (1973), 412 U. S. 800, 93 S.Ct. 2367, 37 L.Ed.2d 350, it argues that the PSC
therefore had a duty to explain its departure fromthe prior decision. Having
failed to
do so, it asserts that the PSCpbs decision nust be reversed.
It is a well-established principle of agency | aw that an agency has a duty to
ei t her
followits own precedent or provide a reasoned analysis explaining its departure.
At chi son Topeka and Santa Fe Railroad Co., 412 U.S. at 808. But in this case, the
PSC
did not depart fromits prior policies and standards. |Indeed, its decision in this
case is
entirely consistent with its decision in Ellis I.
The factual |andscape when Ellis | was decided in 1984 differed significantly
from
that a decade later when it rendered the decision in this case. Ten years ago,
there were
few concerns about the adequacy of Three Riversp service or the reasonabl eness of its
rates. There were only a few isolated i nstances of m ssed garbage pickups. The

maj ority
of the witnesses at the hearing testified that the service was satisfactory. Wile
a few
peopl e conpl ai ned about Three Riversp rates, the conplaints did not lead the PSC to
conclude that an additional garbage haul er was necessary. In short, there was

i nsuf ficient
evi dence that Three Rivers had provided i nadequate service or that public convenience
and necessity required additional service. Mreover, the route involved in Ellis I
i nvol ved primarily Gallatin County, while the route in this case involves both
Gallatin and
Madi son Counties, with sone territorial exclusions.

Wth regard to the el enent of conpetition, the PSC correctly noted in 1984 that
69-12-323(2)(b), MCA gave it discretion to consider conpetition, and it stated
that in
some cases the advent of conpetition would be beneficial to the public interest.

| ndeed,

It expressly stated that the pComm ssion can conceive of instances where conpetition
woul d exert a positive influence in the maintenance of good quality service and
reasonabl e
rates.p The PSC al so correctly noted, however, that conpetition in the abstract is
i nsufficient standing alone to justify granting an application. Rather, there nust
be
sufficient evidence in the record based upon the specific facts at hand to establish
public
conveni ence and necessity.

Based upon the facts in 1984, the PSC found that conpetition at that tinme would
be destructive. Recent history had denonstrated that the area needed stability,
because
conpetition had produced a negative inpact upon both the industry and the consuner.
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Three Rivers had been the first conpany in the decade prior to 1984 that was a

heal t hy

carrier, adequately serving the area. |In that sanme decision, the PSC warned Three
Ri vers

that Pp[t]his is not to say that the public should be prepared to tol erate unmnet

demand or

i nadequat e service or unreasonable rates should they occur in the future. [Three
Ri vers]

remai ns on notice that the Conmi ssion retains the power to reexanine the situation

and

grant a new authority should the circunstances nmerit it.p
Ten years later, the PSC determ ned that the circunstances nerited it. None of

t he PSCpbs standards or application of the | aw changed, only the facts did. W
therefore

hold that the PSC did not depart from established precedent. The District Court
correctly

affirmed the PSCps order
W affirmthe order of the District Court.

/'S WLLIAM E. HUNT, SR

We Concur:

/'Sl KARLA M GRAY
/'S JAMES C. NELSON
/'Sl JI' M REGNI ER
/'Sl TERRY N. TRI EVEI LER
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