97-206

No. 97-206

IN THE SUPREME COURT OF THE STATE OF MONTANA

1997

ROBERT J. BLACKWELL,
Plaintiff and Respondent,
V.
RONALD U. LURIE,

Def endant and Appel | ant.

APPEAL FROM District Court of the Eighteenth Judicial District,
In and for the County of Gallatin,
The Honorable M ke Sal vagni, Judge presiding.
COUNSEL OF RECORD:
For Appel |l ant:
Ronald U. Lurie, Pro Se, Bozeman, Montana

For Respondent:

Phillip F. Wal sh, Wal sh & McKenna,
Bozenman, Mbnt ana

Submtted on Briefs: June 26, 1997

Deci ded: Septenber 4, 1997
Fil ed:

Clerk

Justice Jim Regnier delivered the Opinion of the Court.

file:///CJ/Documents%20and%20Setti ngs/cu1046/Desktop/opinions/97-206%200pinion.htm (1 of 8)4/16/2007 11:34:52 AM



97-206

This is an appeal by Ronald U. Lurie fromthe Gallatin County District Court's
March 3, 1997, nenorandum and order denying his notions to conpel the release of a
foreign judgnment against himfiled by Robert J. Blackwell. W affirmand renmand.

The i ssues on appeal are:

1. Did the District Court err in upholding the Bankruptcy Court's
determ nation that Lurie was unable to close as a matter of |aw and that the rel ease
filed
by Lurie on Cctober 22, 1996, did not conply with 25-9-311, MCA, and therefore was
unenf or ceabl e?

2. Did the District Court err in holding that Bl ackwell had conformed wth the
requi renments of 25-9-504, MCA?

FACTUAL BACKGROUND

On Novenber 9, 1994, Robert J. Blackwell filed a foreign judgnent and affidavit
in support of filing foreign judgnent in the Ei ghteenth Judicial District Court,
Gallatin
County. The judgnment originated froma Chapter 11 bankruptcy proceeding in the
United
St at es Bankruptcy Court, Eastern District of Mssouri (the Bankruptcy Court), Case
No.

92-42218-293. Blackwell, as the liquidating trustee for the Popkin & Stern

Li qui dati ng

Trust, filed an adversary action against Ronald U Lurie in the Chapter 11

pr oceedi ng.

On CQctober 20, 1996, the Bankruptcy Court entered a judgnment in favor of Bl ackwell
and

agai nst Lurie in the amount of $1,121,743. The judgnment was entitled "judgnment in
favor of plaintiff, liquidating trustee, and agai nst defendant Ronald U. Lurie on
conpl ai nt

to recover deficiency pursuant to 11 U S. C 723."

Al so, on Novenber 9, 1994, an execution was issued and property was seized
fromthe Lurie hone by the Gallatin County Sheriff pursuant to the wit of
executi on.

Bl ackwel |, the Luries, and other interested parties entered into negotiations
to settle
all clains and disputes arising fromthe Chapter 11 proceeding. These negotiations
resulted in three d obal Settlenent Agreenents (agreenents): one involving Ronald
Lurie, one involving Nancy Lurie, and one involving their sons, Mchael and Ryan.
The
Bankrupt cy Court approved the agreenents on October 19, 1995. On Cctober 21, 1995,
the Bankruptcy Court entered an order extending the closing date of the agreenents
from
Novenber 18, 1995, to Decenber 13, 1995.

On Decenber 15, 1995, the Bankruptcy Court held a show cause hearing to
det erm ne whether the Luries were capable of closing in accordance with the ternms and
conditions of the agreenents. On January 18, 1996, the Bankruptcy Court issued its
findings of fact, conclusions of |aw, and order on show cause order. The Bankruptcy
Court found, as a matter of law, that the Luries were unable to close the agreenents
on
Novenber 18, 1995, and Decenber 13, 1995. The Luries did not appeal the Bankruptcy
Court's findings, conclusions, and order.

In the Bankruptcy Court, two adversary proceedi ngs involving the fraudul ent
transfer of assets proceeded to trial against the Luries. |In these proceedings, the
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Luries
noved to dism ss Blackwell's clains based on the rel ease | anguage in the agreenents.
On April 16, 1996, the Bankruptcy Court rul ed against the Luries on their notion,
stating
that the agreenents are unenforceabl e as rel eases.

On Cctober 22, 1996, Lurie filed a "release"” in the Gallatin County District
Court.
Attached to the filed "rel ease” were the three agreenents dated August 30, 1995,
August
31, 1995, and Septenber 13, 1995, and designated Rel ease A, Rel ease B, and Rel ease
C, respectively. As stated above, the sole purpose of the agreenents was to
conpromn se
and settle all clains arising in the bankruptcy proceedi ng between Bl ackwell and the
Luries. The agreenments were signed by Blackwell in his capacity as Liquidating
Trust ee
of the Popkin & Stern Liquidating Trust. The clerk of court who filed the "rel ease"
did
not rel ease the foreign judgnent because the agreenments were not signed by Lurie, nor
was there any docunmentation from Bl ackwel | satisfying the judgnment, nor was there an
order fromthe court.

On Novenber 18, 1996, Lurie filed the first of nultiple notions to conpel,
requesting that the District Court of Gallatin County order that the foreign
j udgnment be
fully released as in conpliance with 25-9-311, MCA. Since Lurie only appeals the
District Court's determ nations on the notions filed on Novenber 18, 1996, and
Decenber 3, 1996, we set forth the background of these notions as they are rel evant
to
this Court's discussion.

The essence of Lurie's first notion is that he executed the three agreenents,
al |
of which becane effective on Novenber 18, 1995, the date first set for closing by the
Bankruptcy Court. Lurie clainmed that the agreenents did not require that a cl osing
actually take place for themto be effective. Blackwell argued that because there
was no
cl osing, as contenplated by the agreenents, the agreenents do not release the filed
foreign judgnent.

Anot her notion filed by Lurie on Decenber 3, 1996, clained that the foreign
j udgnment was defective because it did not state the nane of the judgnment creditor, as
requi red by 25-9-504, MCA. He argued that Blackwell incorrectly identified hinself
in his individual capacity, rather than as the liquidating trustee of the trust.

The District Court held a hearing on February 13, 1997, to consider all four of
Lurie's notions. On March 3, 1997, the District Court issued a nenorandum and order
denying all of Lurie's notions. The District Court ruled that because the cl osing
never
took place, the agreenents were never conpleted and, thus, were unenforceable. The
District Court also concluded that Blackwell properly identified hinmself in his
filing of
the foreign judgnent because 25-9-504, MCA, only requires that the notice identify
t he
plaintiff/judgnent creditor, and does not require that their representative capacity
be
identified. Lurie appeals fromthe nmenorandum and order of the District Court.
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| SSUE 1

Did the District Court err in upholding the Bankruptcy Court's determ nation
t hat
Lurie was unable to close as a matter of |law and that the release filed by Lurie on
Cctober 22, 1996, did not conply with 25-9-311, MCA, and therefore was
unenf or ceabl e?

Qur standard of review for findings of fact is whether a finding is "clearly
erroneous.” Steer, Inc. v. Departnent of Revenue (1990), 245 Mont. 470, 474, 803
P. 2d

601, 603. "[A] finding is 'clearly erroneous' when, although there is evidence to
support

it, areviewof the record | eaves the court with the definite and firm conviction
that a

m st ake has been conmitted.” Steer, 245 Mont. at 474, 803 P.2d at 603.

Wien we review a district court's conclusions of |law, our standard of reviewis
pl enary and we nust determ ne whether the court's conclusions are correct as a matter
of law. In re Matter of Kovatch (1995), 271 Mont. 323, 326, 896 P.2d 444, 446;

St eer,
245 Mont. at 474-75, 803 P.2d at 6083.

Lurie argues that the District Court erred in failing to rel ease the foreign
j udgnent
obt ai ned by Bl ackwell and filed with the District Court when Lurie filed his rel ease
al ong
Wi th copies of the three agreenents. Lurie contends that the three agreenents filed
with
his rel ease on October 22, 1996, conply with the provisions of 25-9-311, MCA and
thus, satisfy the judgnment. Section 25-9-311, MCA, provides:

Entry of satisfaction of judgnent in docket. Satisfaction of a judgnent

may be entered in the clerk's docket upon an execution returned satisfied

or upon an acknow edgnent of satisfaction filed with the clerk, nmade in the

manner of an acknow edgnent of a conveyance of real property by the

judgnment creditor or by his endorsenment on the face or on the margin of the

record of the judgnent or by his attorney unless a revocation of his

authority is filed. Whenever a judgnent is satisfied in fact otherw se than

upon an execution, the party or attorney nust give such acknow edgnent

or make such endorsenent, and upon notion, the court nay conpel it or

may order the entry of satisfaction to be made without it.

Lurie clainms that it is undisputed that the three agreenents have been executed
by
Bl ackwel |, that the agreenents were executed by Bl ackwell in the manner of an
acknow edgnent of a conveyance of real property according to the provisions of 25-
O-
311, MCA, and that the three agreenents were appropriately filed with the D strict
Court
on Cctober 22, 1996. Lurie asserts that the District Court's finding that there
exi sts no
docunent ati on executed by Bl ackwel | satisfying the foreign judgnent is clearly
erroneous.
Accordingly, Lurie argues that the District Court's failure to rel ease the foreign
j udgnent
based on that finding is erroneous and asks this Court to reverse the District

file:///CJ/Documents%20and%20Setti ngs/cu1046/Desktop/opinions/97-206%200pi nion.htm (4 of 8)4/16/2007 11:34:52 AM



97-206

Court's
menor andum and order and direct it to release the foreign judgnent filed against him
Bl ackwel | counters that the District Court did not err in relying on the
Bankr upt cy
Court's determnation that Lurie was unable to close as a matter of |aw and that the
rel ease | anguage contained in the agreenents between Lurie and hinmself was
unenforceabl e. Blackwell argues that the Bankruptcy Court's findings of fact,
concl usi ons
of law, and order on show cause order were binding on the District Court under 26-
3-
201, MCA, and by the
| anguage of the agreenents thenselves. Thus, the agreenents do not operate to
satisfy
t he judgnment under the provisions of 25-9-311, MCA, because they are unenforceable.
Section 26-3-201, MCA, provides:
Ef fect of judgnment or final order -- when conclusive. The effect
of a judgnment or final order in an action or special proceeding before a
court or judge of this state or of the United States having jurisdiction to
pronounce the judgnent or order is as follows:
(1) In case of a judgnment or order against a specific thing, or in
respect to the probate of a will or the adm nistration of the estate of a
decedent, or in respect to the personal, political, or legal condition or
relation of a particular person, the judgnent or order is conclusive upon the
title to the thing, the will or adm nistration, or the condition or relation of
t he person.
(2) In other cases, the judgnent or order is, in respect to the matter
di rectly adjudged, conclusive between the parties and their successors in
interest by title subsequent to the commencenent of the action or specia
proceeding, litigating for the sane thing under the sane title and in the
same capacity, provided they have notice, actual or constructive, of the
pendency of the action or proceeding.

This Court determ nes that the District Court was correct in relying upon the
Bankruptcy Court's findings, conclusions, and order dated January 18, 1996. The
Bankruptcy Court's findings, conclusions, and order are final. Lurie did not appea
t he
Bankruptcy Court's finding that the closing, as contenplated by the agreenents, could
not take place "because Ronald and Nancy Lurie are not ready and able to close.™
Under

26-3-201(2), MCA, the findings of the Bankruptcy Court regarding the agreenents and
their enforcenent are conclusive between Lurie and Blackwell. Neither, the District
Court nor this Court can alter or anmend the findings or conclusions contained in the
Bankruptcy Court's January 18, 1996, order.

Furthernore, as Blackwell points out, the |anguage of the agreenments precludes
any litigation in the courts of Mntana concerning the agreenents. Each agreenent
i ncl udes the
foll ow ng provision:

| X. Governing Law and Forum This agreenent shall by governed

and construed in accordance with the laws of the State of Mssouri. All

di sputes or |egal proceedings arising out of or relating to the binding effect

of this Agreenent upon cl ai mants under the Popkin & Stern Liquidating

Trust Agreenent or relating to the scope, binding effect, duration or
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interpretation of the injunction issued by the Bankruptcy Court shall be

submtted to and heard by the United States Bankruptcy Court for the

Eastern District of Mssouri, Eastern D vision, pursuant to its original

jurisdiction. |If any party hereto files a Mdtion to Wthdraw the reference

of P& S's Bankruptcy Case with respect to an adversary proceedi ng anong

the parties hereto relating to a breach or interpretation of this Agreenent

then the other parties hereto shall be deened to consent to the Mdtion to

Wt hdraw t he Reference.

Under this forum sel ection clause, the Gallatin County District Court is not the
appropriate forumfor Lurie to litigate any issue relating to the enforcenent of the
agreenents because it lacks jurisdiction. Both parties agreed that any | egal
pr oceedi ngs
i nvol ving any aspect of the agreenents and their enforcement would be heard only by
t he
Bankruptcy Court.

Thus, this Court concludes that the District Court did not err in finding that
t he
agreenments were unenforceable and did not, by Lurie's filing with his "rel ease, "
operate
to satisfy the foreign judgnent filed by Blackwell. Pursuant to 26-3-201(2), MCA
t he
District Court correctly relied upon the Bankruptcy Court's determ nation that the
cl osing
never took place and that the agreenents were never conpleted. The issues relating
to
the agreenents or to whether Lurie had closed cannot be litigated in the D strict
Court
or by this Court.

Because this Court concludes that the District Court was correct in finding
that the
agreenents were unenforceabl e and do not operate to rel ease the foreign judgnent, we
decline to address Lurie's argunents regardi ng whether the agreenents were effective
wi t hout there being a closing, and whether he has standing to assert the rel ease
provi si ons
in the agreenents regarding his wife, Nancy, and his sons, M chael and Ryan.

| SSUE 2

Did the District Court err in holding that Blackwell had confornmed with the
requirements of 25-9-504, MCA?

W review a district court's conclusions of |aw to determ ne whether they are
correct. Carbon County v. Union Reserve Coal Co. (1995), 271 Mont. 459, 469, 898
P.2d 680, 686.

Lurie clainms that the foreign judgnment is defective because the notice of
filing does
not state the nane of the judgnment creditor as required by 25-9-504, MCA. Section
25-9-504(1), MCA, provides:

At the time of the filing of the foreign judgnent, the judgnment

creditor or his attorney shall file with the clerk of the court an affidavit

setting forth the nane and | ast-known post-office address of the judgnent

debtor and the judgnent creditor. The affidavit nust also include a

statenent that the foreign judgnment is valid and enforceable, and the extent

of which it has been sati sfi ed.

file:///CJ/Documents%20and%20Setti ngs/cu1046/Desktop/opi nions/97-206%200pi nion.htm (6 of 8)4/16/2007 11:34:52 AM



97-206

Lurie argues that the notice of filing incorrectly names "Robert J. Blackwell™
as
the plaintiff and judgenent creditor instead of "Robert J. Blackwell, Liquidating
Trust ee
of the Popkin & Stern Liquidating Trust"” as the true plaintiff and judgnent
creditor.

Bl ackwel | counters that there is no requirenent that the judgnent creditor nust
acknow edge his representative capacity or provide any information other than his
nanme
and address. Thus, he contends he has fully conplied with the statutory provision.

As stated above, the statute provides that the notice sent by the judgnent
creditor
to the judgnment debtor "nust include the nane and post office address of the judgnent
creditor." Section 25-9-504(1), MCA. The plain | anguage of the statute requires
only
that the person preparing the notice identify the judgnment creditor; there is no
requi rement that the judgnment creditor nust acknow edge his representative capacity
or
provide any information other than his nane and address. 1In addition, Rule 17(a),
MR Cv.P., states in relevant part that:

A personal representative, guardian, bailee, trustee of an express trust, a

party with whom or in whose nane a contract has been nmade for the benefit

of another, or a party authorized by statute may sue in that person's own

name without joining the party for whose benefit the action is brought

In his capacity as the liquidating trustee for the Popkin & Stern Liquidating Trust,
Bl ackwell is allowed to file suit in his own nanme. Thus, Blackwell has conplied with
both the statutory requirenents of 25-9-504, MCA, and Rule 17(a), MR CvVv.P

This Court notes that the caption of the present action was styled after the
caption
of the judgnent fromthe Bankruptcy Court. The caption only identifies Blackwell as
t he
plaintiff and makes no nention of his capacity as the liquidating trustee for the
Popki n

& Stern Liquidating Trust. However, Blackwell is clearly identified as the

[ iquidating

trustee in the title of the judgnment, as well as in the first paragraph of the
j udgnent .

Furthernore, fromthe Bankruptcy Court proceedings, Lurie nust have known or
shoul d have known that Bl ackwell was suing him not in an individual capacity, but as
the liquidating trustee of the Popkin & Stern Liquidating Trust. The foreign
j udgnent t hat
Bl ackwel | filed with the Gallatin County District Court resulted fromthe Bankruptcy
Court proceedings. Also, with the notice of filing of foreign judgnent, Lurie
recei ved
a copy of the foreign judgnent and an affidavit of Blackwell's attorney, both of
whi ch
identify Blackwell as the liquidating trustee for the Popkin & Stern Liquidating
Trust.

Therefore, if Lurie could not determ ne Blackwell's status fromthe notice itself,
he coul d
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have reasonably concl uded Bl ackwell's status fromthe attached copy of the foreign
judgnment and the affidavit.
This Court concludes that the District Court did not err in ruling that
Bl ackwel | ' s
notice of filing of foreign judgnent conforned with the requirenents of 25-9-504,
MCA. Blackwell fulfilled all statutory requirenents regarding the notice and filing
of the
foreign judgnment and Lurie suffered no prejudice fromthe procedure invol ved.
Affirmed and renmanded for further proceedi ngs consistent with this opinion.

/'Sl JI'M REGNI ER

W Concur:

/'S J. A TURNAGE

/'Sl JAMES C. NELSON

/'Sl TERRY N. TRI EVEI LER
/'Sl W WLLI AM LEAPHART
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