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Justice Jim Regnier delivered the opinion of the Court.

The marriage of Janet Stice Dorsey and George W Dorsey was di ssol ved pursuant
to a decree issued by the Eighteenth Judicial District Court, Gallatin County.
Subsequently, Janet noved the court to alter or anend the decree. Janet appeals the
District Court's order denying her notion to alter or anend.

Af firnmed.

The i ssues on appeal are:

1. Did the District Court abuse its discretion when it denied Janet's npotion
to
alter or amend the judgnment with respect to the distribution of certain personal
property
itens?

2. Did the District Court abuse its discretion when it denied Janet's notion
to

alter or anmend the judgnent wth respect to the division of the individual retirenent
account s?
FACTUAL BACKGROUND

Janet and George Dorsey were married on February 23, 1980, in New York City,

New York, and have been married since that tinme. The parties have been separated and
have lived apart since January 1, 1995. On Novenber 2, 1995, Janet Dorsey filed a
petition for dissolution of marriage with the Ei ghteenth Judicial District Court,
Gallatin

County.

This case was tried before the District Court on October 23 and 24, 1996. On
Decenber 9, 1996, the District Court issued its findings of fact, conclusions of
| aw, and
di ssol ution of marriage. On Decenber 31, 1996, the District Court issued its decree
of
di ssol ution

On January 10, 1997, Janet filed a notion to alter or anend judgnment pursuant to
Rule 59(g), MR Cv.P. On February 25, 1997, the District Court issued an order
denying Janet's notion to alter or amend judgnent. Janet now appeals fromthe
Di strict
Court's order denying her notion.

DI SCUSSI ON

The anendnent of a judgnment is within the discretion of a district court. See

Marri age of G ounds/Coward (1993), 256 Mont. 397, 402-03, 846 P.2d 1034, 1037-38;
Marri age of Vakoff (1992), 252 Mont. 56, 59-60, 826 P.2d 552, 554.

Janet's notion to alter or anend judgnment requested relief in tw areas. First,
Janet seeks to amend the decree to award her certain personal property itens which
she
listed on Exhibit A which was attached to her proposed findings of fact and
concl usi ons
of law. Second, she seeks to amend the decree to provide that each of the parties
shal |
recei ve one-half of the individual retirenent account (IRA) funds owned by them
ei t her
in the formof actual funds and accounts, or at each party's option, the cash
equi val ent
of those funds. |In denying her notion to alter or amend judgnent, Janet contends
t hat
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the District Court abused its discretion and should be reversed. W address these
itens
separately to determ ne whether the District Court abused its discretion in denying
Janet's
notion to alter or anend judgnent.
| SSUE 1

Did the District Court abuse its discretion when it denied Janet's notion to
alter
or anmend the judgnment with respect to the distribution of certain personal property
itens?

Par agraph 7 of the decree of dissolution states:
The assets and debts of the parties are distributed as set forth in
Exhi bit A, attached hereto and by this reference made a part of this Decree.
Unl ess otherw se agreed by the parties, transfer of all property, including
stock certificates, all itens set forth in Findings of Fact No. 17, the Jersey
Pride | oan and other property shall be made within ten (10) days fromthe
date hereof, and Respondent's tenporary support obligations shall cease as
of Decenber 1, 1996.
Janet argues that this paragraph of the court's decree should be anended to
al | ow
her to be awarded not only the itens set forth in the District Court's Finding of
Fact No.
17, but also all the itens listed on petitioner's Exhibit A attached to her proposed
findi ngs
of fact and concl usions of |aw.
The District Court's Finding of Fact No. 17 reads:
When the parties, separated, Respondent noved fromthe marital
honme and renoved furniture and other itens at that tine. Petitioner
requested at trial that she have returned to her possession the itens on
Exhi bit A of Petitioner's Anended Proposed Findi ngs of Fact and
Concl usi ons of Law. Respondent objected to that and to the val ue placed
on the itens in the houses. The Court accepts the values placed on the
items by Vellinga Auction Conpany as little evidence was offered, (except
as to the jewelry), to support any other values. The Court will order that
Petitioner have returned to her possession the "Cherry Bl ossont green and
pi nk Depression ware, itens nade by Petitioner's father and nother, al
gifts given to the Petitioner by her children, friends and famly, one-half
of the Wallace Nutting pictures, one-half of the canping equi pment, and the
Madane Al exander Doll Collection. The Court gives respondent item
#229, the antique dining table with six matching chairs. The Court declines
to further attenpt to divide the household furnishings, but |eaves the parties
to negotiate any change in such division thensel ves.

Attached to the District Court's findings of fact and concl usions of |aw was the
court's Exhibit A an item zed distribution of the parties' assets and debts. Anpbng
t he
items, the District Court awarded Janet "ltens on Petitioner's Exhibit A" with a

val ue
of $560.

Janet argues that this description of personal property, and the val ue, was
t aken

file:///C|/Documents%20and%20Setti ngs/cu1046/Desktop/opi nions/97-246%200pi nion.htm (3 of 6)4/16/2007 1:16:02 PM



97-246

fromthe proposed distribution set forth on Exhibit B to her anended proposed
findi ngs

of fact and conclusions of law. This description, and the value, was taken from
Par agr aph 25 of Janet's anended proposed findings and concl usi ons and incl udes al
t he

property on Janet's Exhibit A to her proposed findings and concl usions. Janet
cont ends

that the District Court had actually intended to adopt her proposed distribution of
t hese

assets, and that she was to receive all of those personal property itens. Thus,
Janet

concludes that the decree of dissolution does not conformto the District Court's
findi ngs

of fact and conclusions of law and the District Court abused its discretion in
failing to

alter or anmend the decree of dissolution.

George counters that the marital property that Janet was to receive in the
di ssolution was clear and definite. He states that the District Court properly
exerci sed
its discretion in dividing the marital property and by denying Janet's notion to
alter or
amend j udgnent.

This Court determnes that the District Court's distribution of the marital
per sona
property assets was clear and definite. The District Court further clarified the
di stribution
of the personal property for both parties in a mnute entry dated Decenber 31,

1996.

In the mnute entry, issued after the decree of dissolution and the findings of fact
and

conclusions of law, the District Court stated that the court signed decree
"accurately

reflects the Court's intent in this matter.” The District Court further states that
"[pletitioner is only entitled to the property listed on Exhibit "A' which is
specifically

mentioned in Finding of Fact No. 17."

The District Court specified in Finding of Fact No. 17 that certain itens from
petitioner's Exhibit A be returned to Janet. This Court concludes that by
speci fyi ng that
certain itens frompetitioner's Exhibit A be returned to Janet, the District Court
i nt ended
that the renmaining itens stay in CGeorge's possession. Furthernore, taken as a
whol e, the
District Court's findings of fact and conclusions of |law, the decree of dissolution,
and the
m nute entry of Decenber 31, 1996, conformin all material respects.

We conclude that the District Court did not abuse its discretion in declining to
anend t he personal property award and give Janet all the itens |listed on petitioner's
Exhi bit A

| SSUE 2

Did the District Court abuse its discretion when it denied Janet's notion to

alter
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or anmend the judgnment with respect to the division of the individual retirenment
account s?

Janet argues that the District Court abused its discretion by not anending
Par agraph 8 of the dissolution decree to provide that each of the parties receives
one- hal f
of the IRA funds owned by them either in the formof actual funds and accounts, or
at
each party's option, the cash equivalent of those funds. 1In the decree, the
District Court
gave Ceorge the option of either paying Janet one-half of the current cash val ue of
bot h
| RA accounts and keeping the | RA accounts for hinself, or transferring one-half of
each
i ndi vi dual | RA account to Janet.

The parties stipulated that the I RA accounts had a current cash val ue of
$38, 666.

This figure was determ ned by taking the current bal ances of the two | RA accounts and
addi ng themtogether for a total of $64,445. Fromthis anount, the parties
subtracted 10

percent for a penalty charge and 30 percent for income taxes if the accounts were
liquidated at the tinme of stipulation to determ ne the current cash val ue of
$38,666. In

Exhibit A attached to the District Court's findings of fact and concl usions of |aw,
bot h

Janet and George were awarded $19, 333, one-half of the total current cash val ue of
bot h

| RA accounts.

Janet argues that by allow ng George the option of keeping the I RA accounts and
payi ng her $19,333, the District Court is allowing for a grossly disproportionate
distribution of the I RA accounts. Janet asserts that if George exercises this
option, he
will only pay her $19, 333 and keep an asset worth $64,445. She argues that this
result
woul d be contrary to the plain | anguage of the District Court's findings of fact and
conclusions of law, and significantly alters the overall distribution of the marital
estate
fromwhat is shown on Exhibit A

CGeorge argues that the division of the I RA accounts was equitable and that Janet
received her fair share. GCeorge states that neither party is of an age that he or
she can
cash in the IRAs without paying a penalty and incone taxes. At this tinme, the IRA
accounts cannot be cashed in for $64, 445, they only have a net redenption val ue of
$38, 666.

In the order denying Janet's notion to alter or anmend judgnent, the District
Court
stated, with respect to the I RA accounts, that as |long as Janet received one-half of
t he
total present value of the IRA accounts as stipulated by the parties, she is
recei ving an
equi tabl e distribution.

This Court concludes that the District Court did not abuse its discretion in
denyi ng
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to amend its judgnent with respect to the division of the IRAs. Both parties
stipul at ed

on Cctober 22, 1995, the first day of trial, that the IRAs had a present val ue of
$38, 666.

Under Paragraph 8 of the dissolution decree, the District Court gave George the
option

of either transferring ownership of one-half of the IRA accounts or paying Janet
$19, 333,

the net value of those accounts. |f George chooses to pay Janet $19,333 in cash,
she is
still receiving one-half of the total present value of the IRA accounts, and thus,
she is

recei ving an equitable distribution.

George requests that this Court award himattorney fees and costs for defending
this appeal. Under 40-4-110, MCA, this Court may allow the recovery of attorney
fees
incurred after entry of judgnment by the district court, including attorney fees
incurred in
def endi ng an appeal .

The di scretionary nature of 40- 4- 110, MCA, does not nmandate the Court to
award costs and attorney fees. W decline to do so here.

In conclusion, this Court holds that the District Court did not abuse its
di scretion
in denying Janet's notion to alter or anend judgnment with respect to the
di stribution of
the personal property assets or the | RA accounts.

Af firmed.

/'S JI'M REGNI ER

We Concur:

IS J. A TURNAGE

/'Sl W WLLI AM LEAPHART
/'S TERRY N. TRI EVEI LER
/'Sl WLLIAM E. HUNT, SR
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