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Appel  ants, James V. Krause and Delores R Krause (the Krauses) appeal fromthe
Decenber 10, 1996 order of the Montana Fourth Judicial District Court, M ssoul a
County, dism ssing their anmended conpl aint for |ack of subject matter jurisdiction.
e
affirm
W restate the issues raised on appeal as follows:
1) Under federal statutory law, is jurisdiction to adjudicate interests in
I ndi an trust
| ands vested in federal courts to the exclusion of state courts?
2) Does resolution of the Krauses' clainms of breach of contract, tortious
m srepresentation, and fraudul ent inducenment require a determ nation of rights
i nvol vi ng
Indian trust |ands over which the state District Court has no subject matter
jurisdiction?
Factual and Procedural Background
Respondent Dan Neuman is an enrolled nenber of the Confederated Salish and
Kootenai Tribes (the Tribes). He has a beneficial interest in tw tracts of Indian
allotment land | ocated within the exterior boundaries of the Flathead |Indian
Reservati on
The United States holds title to the two tracts, which cover approximtely 1.46
acres, in
trust for the benefit of M. Neuman. Since their allotnment, the two tracts have been
transferred three tinmes: fromthe original allottees to the Tribes, fromthe Tribes
to M.

Neuman' s not her, Josephi ne Neuman, and from Josephine to her son. Al of these
transfers were nade with the approval of the Bureau of Indian Affairs (Bl A) pursuant
to
federal statute.

In May 1996, desiring to sell his land and the house situated thereon, M.
Neuman
sought the assistance of the Division of Lands of the Tribes, which processes al
docunents for the conveyance of trust |land on the Fl athead Reservation, to advertise
t he
sale of the trust property. |In June 1996, the Division of Lands and the BI A began
working to clear title to the two tracts of land so that M. Neuman coul d transfer
hi s
interest outside of the Tribes. M. Neuman also |listed the property with a Mssoul a
r eal
estate agent.
The Krauses are residents of the state of Washington. Wile visiting their
daughter in M ssoula, Mntana, they saw M. Neunman's listing in a Mssoula rea
estate
brochure. The Krauses were interested in finding a retirenent hone near M ssoul a and
contacted the listing agent. The Krauses proceeded to negotiate with the agent to
purchase M. Neunman's trust property and eventually signed a standard buy-sel
agreenent. The handwitten portion of the agreenent gave the Krauses the option of
purchasing "in trust or patented.” Ms. Krause is an enrolled nmenber of the Turtle
Mount ai n Chi ppewa Tri be, Penbina Band, so the Krauses first sought to purchase the
land in trust. However, upon being inforned by the Tribes that it would not
recogni ze
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Ms. Krause as an Indian eligible to purchase the land in trust, the Krauses deci ded
to
purchase the land in fee. The parties dispute whether the Krauses were ever nade
awar e
that the federal governnment would have to approve the sale in fee and issue a patent
before the |l and could be transferred. However, in a counter-offer that anmended the

buy-
sel|l agreement, the Krauses required that the seller "help arrange to transfer
property

fromtrust to deeded status."

Both parties nmade considerable efforts and expenditures to consunmate the sale.
However, at the tine of contracting, neither party, the Tribes' D vision of Lands,
nor the
Bl A knew that title to the two tracts was seriously clouded. The Tribes had
acquired the
| and t hrough an order issued by the Secretary of the Interior, which transferred the
| and
fromthe non-consenting heirs of the original allottee, and the validity of the
order was
bei ng questioned. 1In an affidavit dated January 26, 1996, the Superintendent of the
Fl at head Agency of the Bl A stated that the Agency had been working to clear the title
defect since July 1994, "and efforts to clear title continue.” Three nonths after
t he
agreenent was signed, M. Neuman infornmed the listing agent that he w shed to
termnate the sale as it was apparent that the federal government woul d not approve
t he
transfer of the trust property anytime soon.

The Krauses filed a conplaint in the Montana Fourth Judicial District alleging
breach of contract, constructive fraud, and fraudul ent inducenent. The Krauses
prayed
for specific performance or contract damages. The Neunans filed a notion to dismss
and supporting brief arguing that the District Court |acked subject matter
jurisdiction over
a contract action involving the sale of |land |ocated on the Flathead | ndian
Reservati on and
that the Tribes assert exclusive jurisdiction over trust |and disputes. The next
day, the
Krauses filed an anended conpl aint addi ng fraud and negligent m srepresentation
cl ai ns
and del eting any prayer for specific performance. The Neumans renewed their notion
to dism ss.

Subsequently, the District Court converted the Neumans' notion to dismss into
a notion for summary judgnment pursuant to Rule 56, MR Cv.P. Both parties were
allowed to submt proof of additional facts. The District Court referred the
matter to a
speci al master for oral argunment on the follow ng issues:
1) Whether the District Court |acks subject matter jurisdiction to hear the
i ssues presented in the conplaint;
2) Whet her the contract clains presented by the Krauses are null and void
as a matter of |law, and
3) Whether the Krauses failed to name the United States as an indi spensabl e
party to the action in their conpl aint.
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After hearing oral argunent, the special master found that the clains alleged by the
Krauses had a substantial nexus to M. Neuman's allotnent of Indian trust |and and

t hat,
therefore, federal |aw precluded the District Court from exercising jurisdiction.
The
speci al master further found that state court jurisdiction would interfere with the
Tri bes'

right to sel f-governance.

The Krauses filed an objection to the special naster's report; however, on
Decenber 10, 1996, the District Court issued an order affirmng the special nmaster's
report and dism ssing the action w thout prejudice for |ack of subject matter
jurisdiction.

The court applied the test laid out in State ex rel. Iron Bear v. District Court of
t he
Fifteenth Judicial Dist. (1973), 162 Mont. 335, 512 P.2d 1292, and determned it was
precluded by federal |aw, specifically 28 U S. C 1353 and 1360, from exerci sing
jurisdiction. The court reasoned that it could not decide the Krauses' breach of
contract

and tort clainms wthout determ ning whether M. Neunman owned the land in fee or in
trust and whether he had the ability to transfer his interest.
St andard of Revi ew
We review a district court's grant of summary judgnent de novo. Motarie v.
Northern Montana Joint Refuse Disposal Dist. (1995), 274 Mont. 239, 242, 907 P.2d
154, 156. Thus, we apply the standards set forth in Rule 56, MR Cv.P., to
det er m ne
that no material issues of fact exist and that the novant is entitled to sumary
j udgrent
as a matter of law. Bruner v. Yellowstone County (1995), 272 Mont. 261, 264, 900
P.2d 901, 903.
Di scussi on
Because Congress has plenary and exclusive powers to regulate Indian affairs, a
state court's subject matter jurisdiction over such affairs is limted to that
explicitly
al l owed by Congress. Bryan v. Itasca County (1976), 426 U. S. 373, 96 S.Ct. 2102, 48
L. Ed.2d 710. Further, the U S. Suprene Court has recognized that Indian tribes are
sel f-
governing entities and, "until Congress acts, the tribes retain their existing
soverei gn
powers." U S. v. \Weeler (1978), 435 U. S. 313, 323, 98 S.C. 1079, 1086, 55
L. Ed. 2d 303, 313. Thus, in determ ning whether the District Court properly dism ssed
for lack of subject matter jurisdiction, we nust consider the interests of the
federal and
tribal courts in adjudicating disputes involving Indian affairs.
In Iron Bear, this Court held that before a district court can assune
jurisdiction

over any matters involving Indian affairs, "it nust find subject matter jurisdiction
by
determ ning: (1) whether the federal treaties and statutes applicable have preenpted
state

jurisdiction; (2) whether the exercise of state jurisdiction would interfere with
reservation
sel f-governnent; and (3) whether the Tribal Court is currently exercising
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jurisdiction or

has exercised jurisdiction in such a manner as to preenpt state jurisdiction.” [Iron
Bear ,
512 P.2d at 1299. |If the court finds that assuming jurisdiction over a dispute
i nvol vi ng

Indian affairs is preenpted by federal |aw or that assuming jurisdiction wll
interfere with
the Tribes' right to govern or to resolve the dispute, it has no subject matter
jurisdiction
over the dispute. Ceiger v. Pierce (1988), 233 Mont. 18, 758 P.2d 279.
Inits order, the District Court found that two federal statutes, 28 U S.C
1360
and 1353, preenpt state court jurisdiction in this case. The Neumans al so argue
that state
court jurisdiction over this action would inperm ssibly interfere with tribal self-
governnent. However, because we agree with the District Court's finding that federal
statutes preclude state subject nmatter jurisdiction, we will limt discussion to the
first part
of the Iron Bear test.
1. Under federal statutory law, is jurisdiction to adjudicate interests in
I ndian trust lands vested in federal courts to the exclusion of state courts?

The General Allotnent Act of 1887, ch. 119, 1, 24 Stat. 388 (1887), provided
the statutory framework by which certain Indian | ands were first designated for
al | ot ment .

Each all otnment had to be approved by the Secretary of the Interior and would then be
held in trust by the United States for the benefit of the individual Indian
allottee. The
1887 Act provided that at the expiration of the trust period, the United States would
convey the trust land by patent in fee to the allottee. General Allotnent Act, ch.

119,
1, 24 Stat. 388 (1887).
Today, the General Allotment Act is codified at 25 U. S. C 331-58. Under the
Act, an allottee wishing to transfer his or her interest in Indian trust |and before
t he

expiration of the trust period nmust have the approval of the Secretary of the
Interior, 25
U S C 405, 483, and any conveyance of |and, or contract concerning the sane,
wi thout this approval is "null and void." 25 U S.C 348. The Allotnment Act al so
creates a cause of action in the federal district court for those claimng an
i nterest under
the Act. 25 U S. C 345. This section states:
Al'l persons who are in whole or in part of Indian blood or descent who are
entitled to an allotnent of |and under any | aw of Congress, or who claim
to be so entitled to | and under any allotnent Act or under any grant nade
by Congress, or who claimto have been unlawfully deni ed or excluded
fromany allotnment or any parcel of land to which they claimto be lawfully
entitled by virtue of any Act of Congress, may comnmence and prosecute or
defend any action, suit, or proceeding in relation to their right thereto in the
proper district court of the United States.

25 U S C 345.
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The Suprene Court has held that this |anguage vests exclusive jurisdiction in
federal courts to determ ne disputes involving allotnments. See U S. v. Mttaz
(1986),
476 U.S. 834, 106 S. Ct. 2224, 90 L.Ed.2d 841; MKay v. Kalyton (1907), 204 U.S.
458, 27 S. . 346, 51 L.Ed. 566 (interpreting the predecessor statute to 25 U S. C
345). In Mottaz, the Court stated that 345 grants federal district courts subject
mat t er
jurisdiction over two types of cases: (1) suits seeking the issuance of an
al l otnment; and
(2) suits involving "the interest and rights of the Indian in his allotnment or
patent after
476 U. S. at 845 (quoting Scholder v. U S (9th Cr.
1970),
428 F.2d 1123, 1129, cert. denied (1970), 400 U.S. 942, 91 S. C. 240, 27 L.Ed. 2d
246) .
has also interpreted this statute as giving federa
courts subject
matter jurisdiction over suits involving owership, title,
appurtenant to title
in allotted |l and. Pinkhamv. Lew ston Orchards Irr. Dist. (1988),
Christensen v. U S. (9th Gr. 1985), 755 F.2d 705; Loring v. US.
610
F.2d 649.
Anot her statutory basis for federal court jurisdiction over disputes involving
allotted lands is found in Title 28, which enconpasses district court jurisdiction.

See 28
U S C 1353. Section 1353 states that

jurisdiction of any civil

he has acquired it." Mdttaz,

The Ninth Crcuit district

or other rights

862 F.2d 184
(9th Gir. 1979),

"[t]he district courts shall have origina
action involving the right of any person, in whole or in
part of

I ndi an bl ood or descent, to any allotnment of land. . . ." 28 U S C 1353. One
circuit

has held that this statute was enacted for the limted purpose of giving district
courts

jurisdiction over any clains of right of original allotnments or allotnents in the
first

instance. Dry Creek Lodge, Inc. v. US. (10th GCr. 1975),

515 F. 2d 926. However,
t he speci al

master found this interpretation inconsistent wwth the U S. Suprene

Court's
hol ding in McKay, 204 U S. at 458. |In that case, the Court held that state courts
have
no jurisdiction over "controversies necessarily involving a determ nation of the
title and
incidentally of the right to the possession, of Indian allotnments while the sane
were held

in trust by the United States.” MKay, 204 U S. at 468.
345 and 28 U. S. C. 1353 both provide for federal
i nvol vi ng
clainms of right or title to allotted |ands to the exclusion of state courts.
The District Court also held that 28 U S.C 1360 preenpted its jurisdiction.
The
| and at issue is |located on the Fl athead Indi an Reservati on,
over

We recogni ze that 25 U S. C
jurisdiction over disputes

the only reservation
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whi ch the state of Mntana has subject matter jurisdiction in "civil causes of action
bet ween I ndians or to which Indians are parties which arise in the areas of Indian
country.”™ Pub. L. No. 280, 7, 67 Stat. 588, 590 (1953), codified as anended at 28
U S C 1360. Though 28 U. S. C 1360 allows state courts to exercise jurisdiction
over certain civil causes of action arising in Indian country, it provides:
Nothing in this section shall authorize the alienation, encunbrance, or
taxation of any real or personal property. . . belonging to any |Indian or any
Indian tribe, band, or community that is held in trust by the United States
; or shall confer jurisdiction upon the State to adjudicate, in probate
proceedi ngs or otherw se, the ownership or right to possession of such
property or any interest therein.

28 U. S. C 1360. This Court has stated that "[a]ny state action that affects

owner shi p
of Indian trust land is closely circunscribed by 28 U. S. C 1360(b), even where
state
jurisdiction has been acquired pursuant to P.L. 280." In re Marriage of Well man
(1993),
258 Mont. 131, 138, 852 P.2d 559, 563. W determne that "[o]ln its face, this
statute
precludes state jurisdiction to adjudicate any interest in Indian trust |and."
Marri age of

Vel | man, 852 P.2d at 563.

2. Does resolution of the Krauses' clains of breach of contract, tortious
m srepresentation, and fraudul ent inducenent require a determ nation of
rights involving Indian trust |ands over which the state District Court has
no subject matter jurisdiction?

Havi ng determ ned that federal statutory |aw preenpts state subject matter
jurisdiction over actions involving title to an allotnent, it is necessary to decide
whet her
a contract claimor a tort claimarising out of a contract for sale of allotted | and
is such
an action. The Ninth Grcuit has held that in determ ning whether 25 U S. C 345 or
28 U.S. C 1353 preenpt state subject matter jurisdiction, "of critica

i mportance .
are the clains advanced by plaintiffs.” Pinkham 862 F.2d at 187. The Krauses argue
that, as anended, their conplaint states a sinple contract and tort action arising
of f of
the reservation. They argue that "where the clains of the conplaint are properly
characterized as one for damages sounding in tort, they are not related to the
owner shi p
of title, or any rights appurtenant to an allotnent, and subject nmatter jurisdiction
cannot
exist in federal court.”

The U.S. Supreme Court, however, has held that state courts have no jurisdiction
over "controversies necessarily involving a deternmination of the title and
incidentally
of the right to the possession” of Indian trust land. MKay, 204 U S. at 468
(enphasi s
added). The District Court found that the Krauses' breach of contract and tort
cl ai s
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necessarily hinge on a determnation of title to Indian trust land. The District
Court
stated that:

[e]ssential to proving Plaintiffs' [clainms] . . . is a requirenent that the
district court determi ne that the Defendants owned the land in fee sinple
and thus resolve the claimto land as an Indian allotnment. The right of

possession of land, as well as the right to sell said | and, necessarily involves

a question of the existence of title. Plaintiffs' aforenentioned clains of

action cannot be separated fromthe issues of title to this property.

We agree with the District Court's analysis. Count | of the Krauses' anended
conpl aint states that the Neunmans failed to honor a contract to convey real

property.
They al so claimthat the Neumans "nmisrepresented their ability to offer for sale and
convey deeded property to the Krauses . . . and admttedly commtted torts with
respect

to their msrepresentations as to the status of the property and their ability to
convey the
sane. "
The Krauses' pleadings therefore put at issue the Neunans' "ability to offer for
sale" and the "status" of the land. Further, the Neumans argue that under the

Al | ot ment
Act, they could not transfer an interest in Indian trust |ands w thout the approval
of the
Secretary of the Interior and that any contract to convey the sanme w thout such
approval
is null and void. Thus, whether M. Neuman properly offered his |land for sale,
whet her
a contract was forned, or whether the Neumans were justified in not perform ng the
contract are all issues that cannot be separated from questions of title to Indian
trust
property. In the context of the clains advanced by the Krauses, the District Court

correctly found that it had no subject matter jurisdiction.
The Krauses al so argue that because they anmended their original conplaint to
del ete the prayer for specific performance, no interest in the trust property would

be
affected by the District Court's adjudicating their clains. However, the state does
not
acquire subject matter jurisdiction over Indian trust property sinply because the
plaintiff
seeks only noney damages. |In Marriage of Wellman, 852 P.2d at 559, the parties were

a married couple who lived on the Bl ackfeet Reservation and had accunul at ed
approxi mately 4,000 acres of Indian trust land. The legal title to the |and was
hel d by
the United States in trust for the benefit of Ms. Wl lnman, a nmenber of the Bl ackf eet
Tribe. Ms. Wellman filed a petition for dissolution in state district court, and
M.

Wel | man sought an equitable distribution of real and personal property or, if the
property
could not be distributed, a nonthly award for his support, care, and mai ntenance from
the inconme produced by the property. Marriage of Wellnman, 852 P.2d at 561. The
district court found that it had no jurisdiction to adjudicate the disposition of
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t he I ndi an
trust |and.
On appeal to this Court, M. Wellnman recogni zed that "the District Court has no
authority to transfer title to the trust land to a non-Indian," but argued that the
relief he
sought was a nonetary share of the trust lands. Marriage of Wellnman, 852 P.2d at
564.
This Court stated:
[We are urged to assert state court jurisdiction over Indian trust |and by
figuratively bringing it into state court for valuation prior to an ordered sale
and division of proceeds or a nonetary award equal to Robert's equitable
share of the value of the land. Based on our discussion of 28 U S. C
1360(b) . . . we conclude that any of these actions would result in a
prohi bited adjudication of interests in Indian trust |and.

Marri age of Wellman, 852 P.2d at 564.
Simlarly, here, the Krauses assert in their brief to this Court that "the
expr ess
ternms of the anmended conplaint, which controls this matter, seek conpensatory and
punitive damages, as well as attorney fees but do not seek an interest in Indian

trust
| and. " Regardl ess of whether the Krauses pray for specific performance of the
contract
or for noney damages for its breach, the District Court nust decide the issues of
liability
whi ch, as stated above, it cannot do w thout inperm ssibly asserting jurisdiction
over

I ndi an trust |and.
The Neumans al so ask this Court to sanction the Krauses for filing a frivol ous
appeal and to award the Neumans attorneys' fees, costs, and other appropriate
damages.
This Court, when satisfied that an appeal "was taken w thout substantial or
reasonabl e
grounds, " may assess such damages as we deem proper. Rule 32, MR App.P.; CNA
Ins. Co. v. Dunn (1995), 273 Mont. 295, 902 P.2d 1014. W find that the Krauses had
reasonabl e grounds for filing this appeal; thus, we decline to inpose sanctions
under Rul e
32.
For the foregoing reasons, we affirmthe decision of the District Court.

/'Sl W WLLI AM LEAPHART

We concur:

ISl J. A TURNAGE
/'Sl JAMES C. NELSON
/'Sl KARLA M GRAY
/'Sl JI M REGNI ER
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