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IN THE SUPREME COURT OF THE STATE OF MONTANA

1997

PEGGY ESTABROCK and STATE FARM MUTUAL
AUTOMOBI LE | NSURANCE COVPANY as
Subr ogee of PEGGY ESTABROCK,

Plaintiffs and Appellants,

V.

SHAWN BADEN, AMY CLARK and
HARCLD SM TH,

Def endant s and Respondents.

APPEAL FROM District Court of the Second Judicial D strict,
In and for the County of Silver Bow,
The Honorabl e Janmes E. Purcell, Judge presiding.
COUNSEL OF RECORD:
For Appel | ants:

Tracy Morin; Axel berg & Kal kstein, M ssoula, Mntana

No appearance was nade by Respondents.

Submtted on Briefs: August 28, 1997

Deci ded: Septenber 11, 1997
Fil ed:

Clerk

Justice W WIIliam Leaphart delivered the Opinion of the Court.
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Plaintiff, State Farm Miutual Autonobile Insurance Conpany (State Farn), as
subrogee of Peggy Estabrook, appeals fromthe order of the Second Judicial D strict
Court dismissing its anended conplaint with prejudice. W reverse.

| ssue Presented
May a court, sua sponte, raise the affirmati ve defense of the statute of
limtations
and di smss a conplaint on that basis?
Backgr ound
State Farm as subrogee of Peggy Estabrook, filed an anmended conpl aint all eging
that on Septenber 23, 1992, defendant Shawn Baden negligently operated a vehicle
owned by defendants Any Clark and Harold Smith, thereby colliding with and damagi ng
Est abr ookps vehicle. It is alleged that Ay Cark and Harold Smith negligently
entrusted
the vehicle to Shawn Baden and that Clark and Smth were negligent in not having
liability insurance as required by 61-6- 301, MCA
State Farm sought and obtained a default judgnent agai nst Shawn Baden for
$3,920.83. State Farmthen sought a default judgnment agai nst defendant Amy O ark for
damages in the anount of $2,715.62 plus an attorney's fee of one-third, $1, 066. 21.
The District Court, noting that it is the practice in the Second Judi ci al

District to
limt attorney's fees to twenty percent in default judgnent cases, determ ned that
State
Farm s request for a fee of one-third "triggered the court to a full review of the
file."
In an Cctober 18, 1996 letter to State Farm s counsel, the court questioned the
propriety
of requesting a one-third fee and also indicated that the claimwas barred by the
t wo- year
statute of limtations for property damage clains. The court stated: "Before | set
asi de
the Judgnment | have already entered [agai nst Baden], | woul d appreciate your response
to this matter." In his responsive letter to the court, counsel for State Farm

argued t hat
in light of this Court's decision in Ritland v. Rowe (1993), 260 Mont. 453, 861 P.2d
175, the three-year statute of |imtations for tort clains, 27-2-204, MCA,
controll ed
over the two-year limtation period for property danage cl ai s, 27-2-207, MCA
On Novenber 18, 1996, the District Court issued its order and nmenorandum (1)
denying the notion for default against Any Clark; (2) setting aside the default
j udgnent
agai nst Shawn Baden; and (3) dism ssing, with prejudice, State Farm s anmended
conplaint. State Farm has appeal ed fromthat order contending that the court had no
authority to raise, sua sponte, the Rule 8(c), MR Cv.P., affirmative defense of the
statute of Iimtations and that the District Court applied the incorrect statute of
l[imtations.

Di scussi on
Thi s appeal presents the issue of whether a district court nmay, on its own
not i on,
raise the statute of limtations as a bar to a claimdespite the fact that the
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defendant is in
default for failing to file an appearance and has not raised the statute of
[imtations as an
affirmati ve defense as required under Rule 8(c), MR GvV.P
Rule 8(c), MR Cv.P., provides as foll ows:
In pleading to a preceding pleading, a party shall set forth affirmatively
accord and satisfaction, arbitration and award, assunption of ri sk,
contributory negligence, discharge in bankruptcy, duress, estoppel, failure
of consideration, fraud, illegality, injury by fellow servant, |aches, |icense,
paynent, release, res judicata, statute of frauds, statute of |limtations,
wai ver, and any other matter constituting an avoi dance or affirmative
defense. Wen a party has m stakenly designated a defense as a
counterclaimor a counterclaimas a defense, the court on terns, if justice
so requires, shall treat the pleading as if there had been a proper
desi gnati on.

The statute of limtations is one of the affirmative defenses set forth in Rule
8(c),
MRCv.P. It nust be affirmatively pled in the defendant's answer, or it is waived
as
a defense. Bennett v. Dow Chem cal Co. (1986), 220 Mont. 117, 713 P.2d 992. 1In
Bennett, defendant Rancher's Agra Services, Inc. asked this Court to direct the

district
court to grant its notion for summary judgnent, arguing that the sane statute of
[imtations that applied to the other defendants applied to Rancher's as well. In
rejecting
Rancher's argunent, we stated:
W will now consider the request of Rancher's Agra Services, Inc.,

for this Court to order the District Court to enter summary judgnment by
reason of the running of the statute of limtations inits favor. Rule 8(c),
MR GCv.P., provides that a defense of the running of the statute of
limtations is an affirmati ve defense and can only be raised by answer.
Taylor v. Dept. of Fish, Wldlife & Parks (Mont. 1983), [205 Mont. 85,
96,] 666 P.2d 1228, 1233 . . . . Rancher's has never filed an answer nor
provided this Court with any reason for this failure. W can perceive no
reason to excuse it fromfiling an answer. The request is deni ed.

Bennett, 713 P.2d at 995-96 (enphasis added).
Thus, despite the fact that other co-defendants had received the benefit of the
statute of limtations defense, we denied Rancher's request to apply the statute
because
Rancher's had not affirmatively pled the defense as required by Rule 8(c). Having
hel d
that the Rule 8(c) waiver cannot be overcone by notion of the party, we nust |ikew se
concl ude that the waiver cannot be suspended, sua sponte, by the court when the
af f ect ed
party has not only failed to file a notion but is in default for failure to appear
at all.
In addressing this issue, other jurisdictions have al so concluded that the
affirmative
pl eadi ng requi renent of Rule 8(c) is not waived upon the intercession of the
district court
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on behal f of a defendant and the district court cannot waive the requirenment for the
defendant or raise the affirmative defense for the defendant. In Smth v. Rheaune
(Fl a.
Dist. C. App. 1993), 623 So.2d 625, the defendant wote a letter to the trial judge
requesting that charges agai nst her be dism ssed as frivolous. The district court,

sua
sponte, raised the issue of the statute of limtations and dism ssed the suit. On
appeal ,
the court, in interpreting a rule identical to our Rule 8(c), MR Gv.P., held that
t he
statute of limtations was an affirmati ve defense which could be waived or raised by
t he
def endant but not by the trial court. Thus, the trial courtps dism ssal was
reversed.
Smth, 623 So.2d at 627. Simlarly, the Court of Appeals for the District of
Col unbi a
held the statute of limtations is an affirmative defense which nust be set forth in
a

responsi ve pl eading and which may be waived if not pronptly pleaded. Thus it follows
that if a defendant fails to assert the lintations defense, the court should not
raise it sua
sponte. Feldman v. Gogos (D.C. C. App. 1993), 628 A 2d 103, 105 (citing Davis v.
Bryan (2nd G r. 1987), 810 F.2d 42, 44). It is error for a trial court to sua sponte
di sm ss cl ai s based upon the statute of l[imtations where the defendant fails to
file an
answer raising these affirmative defenses or otherw se respond to the pleading.
Adans
v. Inman (M. C. App. 1994), 892 S.W2d 651, 653. But see Exeter Hospital v. Hall
(N.H 1993), 629 A . 2d 88, 90, where the court held that it was unfair for the trial

court,
after raising the defense of statute of limtations sua sponte, to dismss the
hospi t al ps
claimon a debt without allow ng the hospital to present evidence to rebut the
def ense.
We concl ude that under Rule 8(c), MR Cv.P., a ppartyp nust raise the
affirmati ve defense of the statute of limtations. |If the party fails to appear or,
havi ng

appeared, fails to raise the statute as a defense, the defense is waived and may not
thereafter be raised by the court, sua sponte, on the partyps behal f. Accordingly,
t he
District Courtps order and nmenorandum of Novenber 19, 1996 is reversed, and this
matter is remanded for further proceedi ngs consistent with this opinion.
Since we have concluded that the court erred in raising the statute of
limtations
def ense, we need not determ ne whether the court applied the correct period of
l[imtations. Reversed and renanded.
/'Sl W WLLI AM LEAPHART
We concur:
/S J. A TURNAGE
/'Sl JAMES C. NELSON
/'Sl JI M REGNI ER
/'SI' TERRY N. TRI EVEI LER
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