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Chi ef Justice J. A Turnage delivered the Opinion of the Court.

Ajury in the Sixteenth Judicial District Court, Custer County, found Patrick
Neary
guilty of aggravated assault. Neary appeals. W affirm

W restate the followng two i ssues Neary raises on appeal:

1. Is the jury verdict supported by substantial evidence?

2. Did the District Court err when it granted the Stateps proposed jury
instruction No. 13 and deni ed Nearyps proposed weapon instruction?
BACKGROUND

On June 7, 1995, Patrick Neary invited Victoria Haaser to his house in Mles

Gty,

Mont ana. The two spent nmuch of the day in bed together. That afternoon, Neary

recei ved a phone call from another wonan. Haaser left, inform ng Neary, "Ipm
finished

wWith you." Later, Haaser and Neary separately visited several Mles City bars. Wen

the bars closed, Neary stopped to talk with Haaser after he saw her van parked
out si de
Li nda Merchant ps house.

Various individuals gathered in a room above a flight of stairs |eading from
Mer chant ps garage to her house observed Neary and Haaser standing together on the
stairs. Donald Bair heard a "thud" and ran to investigate. He saw Haaser falling
down

the stairs as Neary backed away and headed for the garage door saying, "Ipmgetting
t he
hell out of here."” Bair rushed down the stairs. Haaser had | anded with her head on
t he

floor and her feet lying up the stairs. Blood was flow ng from her head, nose, and
ear.
Bai r propped Haaser up, placed her over his shoulder in a "firemanps carry,"” and
drove
her to the hospital.

Bair did not see Neary hol ding Haaser. During cross-exam nation, he maintained

that Haaser was still falling when he arrived. Bair testified that when he sat
Haaser on

the stairs, her head was nowhere near a pipe which protruded fromthe garage wall.
Darin Ewalt heard a "loud crack.” As he cane to the top of the stairs, Haaser was
still

falling. He observed Neary |eaving the garage, but did not see him hol ding Haaser at
any tinme.

According to Linda Merchant, Neary and Haaser had an argument at her house
earlier the evening of June 7, 1995. After she asked themto | eave, Neary and Haaser
departed separately. Wien Neary returned to Merchant's house after the bars cl osed,
Haaser agreed to speak with him but Merchant was nervous about what m ght happen.
She testified:

| wanted themto cone upstairs so . . . we could keep an eye on them
| eft the door open to the top of stairs into the house to where we were at,
just above them So we could hear in case . . . it got out of hand.

file:///C|/Documents%20and%20Setti ngs/cu1046/D esktop/opi nions/96-392%200pi nion.htm (2 of 9)4/16/2007 1:14:52 PM



96-392

[Ajfter I checked on them | walked up . . . into nmy bedroom. . . and sat

down on ny stool. | just barely got sat down, and | heard it. It sounded
like, |I believe, a shotgun. It was just a bang.
I have a china closet in ny bedroomthatps against the far wall, the dishes

init rattled. And thatps when | |ooked and Donny Bair and Darin Ewalt
were literally falling over each other to go down and see what happened,
and that ps when I went down.

As Merchant stood at the top of the stairs, she saw Bair attenpting to sit Haaser up
on

the stairwell. Neary was standing in the garage, and Merchant yelled at himto

| eave.

She did not notice whether Neary had anything in his hands.

Shannon Dal bec, one of Nearyps friends, testified that Neary arrived at her hone
around 3:00 a.m Neary stated Haaser had fallen, he was innocent, and "he was goi ng
to | eave town because even if he was innocent nobody would believe him" Later that
norni ng, Neary called Dal bec and said he was going to Canada and was going to take
a boat to Mexico. Monica Foreman testified that Neary tel ephoned her between 3: 30
and

4.30 a.m He stated, "I hurt Vicki really bad. Itps ny fault.” Neary inforned
For eman
that he was | eaving town or probably the country.
At 7.30 a.m, Mles City police arrived at Merchantps house. |nside her garage,
t hey phot ographed bl ood stains on the wall, concrete floor, and stairs. They also

searched the area for a weapon but were unable to find one.

Due to the severity of Haaserps injuries, she was airlifted to St. Vincent
Hospi t al
in Billings, Montana. Upon learning this information, Neary drove to Billings. Ella
Wod, Haaserps nother, testified that Neary was already at St. Vincent Hospital when
she arrived at 10:00 a.m Neary told her a friend had called himand that was how he
| earned about the accident. Haaserps sister was also at the hospital. Wen she
asked
Neary what happened, he responded that he did not know. Neary expl ai ned he was not
at Merchant ps house when the accident occurred and that a friend had called him
Then

he stated, "This is all ny fault." Donald Wod, Haaserps father, confirned that
Neary
claimed not to know anythi ng about how Haaser was injured.

Billings police arrested Neary at St. Vincent Hospital and seized his bl ood-
st ai ned

clothes. At trial, the Stateps forensic scientist testified that the blood on
Nearyps shirt and
pants was not his but belonged to the same type as Haaser ps.

Neary testified that he stopped at Merchant ps house because he wanted Haaser to
| eave, claimng to be concerned about her children and career. Haaser was standing
on
the steps with her back | eaning against the wall near a pipe. Neary started wal ki ng
awnay
fromher. Haaser fell, and when Neary turned around, she was |lying on the floor.
Neary knelt besi de Haaser and turned her over on her back. Bair "shoul dered” hi m out
of the way, and Merchant yelled at himto | eave.
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Neary denied hitting Haaser on June 8. He clainmed his statenents to friends and
Haaserps famly were either taken out of context or were lies. During cross-
exam nati on
he stated that when he exam ned Haaser, he did not observe anything stuck to her
head.

He further clained that he received blood stains on his clothing when he knelt down
to
exam ne Haaser.

As a result of her injuries, Haaser has no nenory of the incident and suffers
| ong-term brain damage. She testified that prior to the incident, however, Neary
had not
shown any concern for her children or her career.

At trial, two physicians testified regarding the extent of Haaserps injuries.
Dr .

Fred McMurry, Haaserps attendi ng neurosurgeon and the Stateps nedical expert,
testified

that Haaser suffered a subdural hematona and an extradural hematonma on the right and
| eft sides of her head. She also received a fracture to the left side of her head
and a scalp

infjury. Dr. McMirry testified that the injury, "a round hole in the scal p going
right

down to bone," was probably caused by a blowto the side of the head. It would be
unlikely for a fall to cause such an injury unless it was from a consi derabl e

di stance onto

an obj ect.

Dr. Scott Call aghan, a neurol ogi st and Nearyps nedi cal expert, testified by
deposition that Haaserps injuries would not be expected to result froma punch froma
bare fist but could have been caused by a fall froma consi derabl e distance and
hitting an
object on the floor. Her scalp wound could not have been caused by hitting a flat
surface. Dr. Callaghan did not disagree with Dr. McMirryps opinion that Haaserps
injury could al so have been caused by a blow to the side of the head with an object.
According to Dr. Callaghan, Haaser had a bl ood al cohol I|evel of .15, tested positive
for
anphet am nes, and was taking a prescription nedication. This conbination would cause
her to have a propensity to fall.

On June 26, 1995, the State charged Neary with attenpted deli berate hom ci de,
or in the alternative, aggravated assault. The information stated:

[Qn or about June 8, 1995, in Custer County, Montana, . . . Patrick Neary
. . . did commt the offense of attenpted deliberate hom cide, a felony, as
specified in section 45-4-103(1) and 45-5-102(1)(a) . . . or, in the

alternative, aggravated assault, a felony, as specified in section 45-5-
202(1)[.1]

The State alleged the facts constituting the offense of aggravated assault as:
Patrick Neary . . . purposely or knowi ngly caused serious bodily injury to
Victoria Haaser, by striking her with sone type of blunt weapon, on the |left
side of her head, just above the ear, with enough force to cause trauma to
the left side of the skull with right subdural hematonsa.

At the close of the Stateps case-in-chief, Neary noved for a directed verdict
or to
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di smss the information based on insufficient evidence. The court took his notion
under

advi senment. At the conclusion of the case, Neary again noved for a directed verdict
and

to dismss the information. The court granted a directed verdict on the charge of
attenpt ed del i berate hom ci de but concluded there was sufficient evidence for the
char ge

of aggravated assault to go to the jury.

During settlenent of jury instructions, Neary objected to the Stateps proposed
instruction No. 13 because it stated "caused serious bodily injury" but did not
i ncl ude that
the serious bodily injury was caused by a weapon. Neary requested the addition of
t he
words "with a weapon"” to the Stateps proposed instruction No. 13. The court
overrul ed
the objection and gave the Stateps proposed instruction No. 13.

A jury found Neary guilty of aggravated assault, and the District Court
sent enced
himto twel ve years at the Montana State Prison with seven years suspended. Neary
appeal s.

DI SCUSSI ON

1. Is the jury verdict supported by substantial evidence?

The standard of review of sufficiency of the evidence is whether, after
revi ew ng
the evidence in a light nost favorable to the prosecution, any rational trier of
fact could
have found the essential elenents of the crine beyond a reasonabl e doubt. State v.
Bower (1992), 254 Mont. 1, 6, 833 P.2d 1106, 1110. The credibility of wi tnesses and
the weight to be given to their trial testinony are determned by the trier of fact,
and if
events are capable of different interpretations, the trier of fact detern nes which
is the
nost reasonable. State v. Ahned (1996), 278 Mont. 200, 212, 924 P.2d, 679, 686;
State
v. Brogan (1993), 261 Mont. 79, 87, 862 P.2d 19, 24.

Neary argues this is a circunstantial evidence case and the evidence does not
support the verdict. He contends, as he did at trial, that Haaser |ost her bal ance,
fell
down the stairs, and struck the floor where there was a beer bottle cap which renoved
a piece of her scalp. Wen Haaser was taken to the hospital, the bottle cap fell
from her
head. Neary relies on State v. Lucero (1984), 214 Mnt. 334, 693 P.2d 511, to argue
that when circunstantial evidence is susceptible to two reasonable interpretations,
one
poi nting to i nnocence and one pointing to guilt, a jury mnmust adopt the
i nterpretation that
poi nts to innocence.

In Lucero, we concluded that absent affirmative evidence to the contrary, the
jury
did not err as a matter of law in finding that the defendantps interpretation of the
circunstantial evidence was not reasonable. Lucero, 693 P.2d at 513-14. At trial
Neary
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did not produce a bottle cap or any physical evidence of Haaserps m ssing hair or
scal p.

He testified that he exam ned Haaser and did not see anything stuck to her head.
Neary

did not provide affirmative evidence that Haaser fell on a bottle cap, or other
simlar

object, with such force to cause her injuries. His bottle cap theory was not hing
nor e

than an alternative theory for the juryps consideration.

The State argues the verdict against Neary is supported by substanti al
evi dence.

We agree. Neary and Haaser were involved in a sexual relationship and argued on June
7. Merchant testified that she was afraid to | eave the two al one together. Three

wi t nesses at Merchant ps house testified they heard a | oud noise and ran to the
stairs to

i nvestigate. Wien they arrived, Neary was not touching Haaser, but was backi ng away
towards the garage door. This testinony is inconsistent with Nearyps expl anation

that he received blood on his clothing because he kneeled to exam ne Haaser. A
forensic

expert identified the blood type on Nearyps pants and shirt as Haaserps. Bl ood
Spatters

covered the wall, stairs, and floor near where Neary and Haaser were standing. Neary
| eft Merchant ps house i mmedi ately after Bair, Ewalt, and Merchant arrived. The

St at eps

medi cal expert testified it would be unlikely that Haaserps injuries were caused by

a fall

onto a flat surface.

Near yps statenents and actions foll ow ng the incident also support the juryps
verdict. After |eaving Merchantps house, Neary arrived at Dal becps honme and i nfornmed
her that he was |eaving town. Later, he called her and said he was going to Canada
and
woul d take a boat to Mexico. Foreman testified that Neary called and told her that
he
had hurt Haaser badly, that it was his fault, and that he was going to | eave town or
probably the country. Although Neary admtted being at Merchant ps house, Haaserps
famly testified that Neary did not know what happened to Haaser, that he was not
t here,
and that a friend had called himNeary relies on State v. Gomrengi nger (1990),

242 Mont. 265, 790 P.2d 455, to argue that his statenments nmade to vari ous persons
after

the incident as subsequent inconsistent statenents cannot be the sole substantive
evi dence

upon which a jury should be allowed to base guilt. Gonmengi nger is distinguishable
fromthis case. Gonmengi nger involved testinony froma drug informant who had a
notive to lie. Here, the Stateps witnesses had no identifiable notive to lie. In
Gommengi nger, the court restricted cross-exam nation of the informant. Neary was
free

to cross-exam ne and i npeach the Stateps w tnesses, which he attenpted to do.

Bair's only prior inconsistent statement in this case was his testinony fromthe
hearing on Nearyps notion to dismss. At trial, Neary attenpted to inpeach Bair by
using his previous testinony. Bair explained the inconsistencies and the jury was
free
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to wei gh Bairps testinony.

Mor eover, Nearyps subsequent inconsistent statenments were not the only evidence
upon which the jury could base Nearyps guilt. Nearyps acts before, during, and
after the
incident would allow a jury to find himguilty. W conclude that Nearyps subsequent
i nconsi stent statenents were not the sole substantive evidence upon which a jury
could
have found himguilty of aggravated assault.

In further support of his argunment that the verdict is unsupported by the
evi dence,

Neary relies on State v. Gould (1985), 216 Mont. 455, 466, 704 P.2d 20, 28, to argue
that his out-of-court statenments do not neet the requisite trustworthiness as

conpet ent

adm ssions against interest. Gould differs fromthe present case. Gould noved to
suppress his pretrial adm ssion pursuant to 46-13-301, MCA (1981). Neary did not
nove to suppress his out-of-court statenents, and he did not object to the adm ssion
of

his statenents at trial. W wll not reviewissues which have not been properly
preserved

for appeal. See 46- 20-104(2), MCA; State v. Arlington (1994), 265 Mont. 127, 151,
875 P.2d 307, 321.

When the evidence is viewed in a light nost favorable to the prosecution, the
jury,
as a rational trier of fact, could reasonably have concluded that Neary purposely or
know ngly caused Haaser serious bodily injury. W hold that the verdict convicting
Neary of aggravated assault is supported by substantial evidence.

2. Didthe District Court err when it granted the Stateps proposed jury
instruction
No. 13 and deni ed Nearyps proposed weapon instruction?

We review jury instructions in a crinmnal case to determ ne whether the
instructions, as a whole, fully and fairly instruct the jury on the | aw applicable
to the
case. State v. Leyba (1996), 276 Mont. 45, 51, 915 P.2d 794, 797.

Section 45-5-202(1), MCA (1985), provides, "(1) A person conmts the offense
of aggravated assault if he purposely or know ngly causes serious bodily injury to
anot her." Section 45-5-202(2), MCA (1985), provides, in relevant part, "(2) A person
commts the offense of felony assault if he purposely or know ngly causes: (a) bodily
injury to another with a weapon[.]"

The Stateps proposed instruction No. 13, adopted by the court, stated:
To convict the defendant of aggravated assault, the State nust prove the
foll owi ng el enents:

1. That the defendant caused serious bodily injury to Vicki Haaser,
and
2. That the defendant acted purposely or know ngly.
Neary requested the addition of the words "with a weapon” to the above instruction.
Neary argues that the District Court erred when it granted the Stateps proposed
instruction No. 13 and refused his proposed weapon instruction because the
i nformation
al | eged that he caused Haaser serious bodily injury using a weapon.
The State charged Neary with aggravated assault, not felony assault. Felony
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assault requires the use of a weapon; aggravated assault does not. Cf. 45-5-202

(2),

MCA (1985) and 45-5-202(1), MCA (1985). See also Arlington, 875 P.2d at 307.
The informati on charged Neary with attenpted deliberate homcide, or in the

alternative, aggravated assault. Under the section "facts constituting the

of fense," the

i nformati on st at ed:

Neary . . . purposely or know ngly caused serious bodily injury to Victoria

Haaser, by striking her with sone type of blunt weapon, on the left side of

her head, just above the ear, with enough force to cause trauma to the |eft

side of the skull with right subdural henatonma

The District Courtps jury instruction No. 13 stated the el enents of aggravated
assault as they are enunerated in 45-5-202(1), MCA (1985). Because 45-5-202(1),
MCA (1985), does not require that serious bodily injury be caused by a weapon, the

jury
was not required to find that Neary used a weapon to find himguilty of aggravated
assaul t.

Neary mai ntains he was prevented from prepari ng an adequate defense because
instruction No. 13 does not require the use of a weapon, but the facts in the
i nformation
al l eged that he used a weapon. He relies on State v. Later (1993), 260 Mont. 363,
860

P.2d 135. In Later, the State charged the defendant with m sdeneanor officia
m sconduct. During settlenment of jury instructions, the State conceded that it had
char ged

the defendant under the incorrect statute. The State offered an alternative
instruction
chargi ng the defendant with violation of another statute. W reversed, reasoning
that the
function of an information is to notify the defendant of the of fense charged, thereby
giving himthe opportunity to defend. Later, 860 P.2d at 137, citing State v. Tropf
(1975), 166 Mont. 79, 88, 530 P.2d 1158, 1163.

Nearyps reliance on Later is msplaced. Unlike in Later, the State charged
Neary
wi th aggravated assault, which was contained in the information, and the District
Court
instructed the jury using the sanme | anguage taken fromthe aggravated assault statute
cont ai ned at 45-5-202(1), MCA (1985). Notwi thstanding the recital of facts
cont ai ned
in the information, Neary knew with what offense he was being charged and its
el enent s.
The jury had to find that Neary purposely or know ngly caused serious bodily injury
to
Haaser in order to convict himof aggravated assault. W conclude that Neary was not
prevented from prepari ng an adequate defense based on the courtps instruction of the
el enents of aggravated assault.

The cases cited by Neary fromother states are al so di stinguishable fromthe
facts
of this case. In State v. Jones (Kan. 1995), 896 P.2d 1077, the trial court added
anot her
type of intent to the jury instruction which was not included in the information. 1In
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Atterberry v. State (Ckla. Crim App. 1986), 731 P.2d 420, the trial court broadened
t he
definition of child abuse by adding el enents not contained in the statute. In State
V.
DeSantos (N.M 1976), 553 P.2d 1265, the court erred by adding instructions on
f el ony
nmur der and depraved m nd nurder when the evidence did not support the instruction.
We conclude that the District Courtps jury instructions, as a whole, fully and
fairly
presented the applicable | aw on aggravated assault. Nearyps proposed weapon
instruction
was an inaccurate statenent of the |aw and was an attenpt to broaden the statutory
definition of aggravated assault. W hold that the District Court did not abuse its
di scretion when it adopted the Stateps proposed instruction No. 13 and deni ed Nearyps
proposed weapon instruction.
Af firmed.

IS J. A TURNAGE

VW concur:

/'Sl JAMES C. NELSON

/'Sl KARLA M GRAY

/'S WLLIAM E. HUNT, SR
/'S JIM REGNI ER
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