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derk

Justice James C. Nel son delivered the Opinion of the Court.

This is an appeal fromthe Sixth Judicial District Court, Park County. On June

11, 1996, the District Court entered an order expunging a 1977 DU conviction from
Def endant Bowl es' record and dism ssing a fourth offense DU fel ony charge agai nst

hi m
Fromthis order, the State appeal s and Def endant Bow es cross appeals. W affirm
We address the follow ng i ssue rai sed on appeal :
1. Did the District Court err in concluding that Defendant Bow es' 1977 DU
conviction may not be used to support the charge of felony fourth-offense DU ?

Def endant Bowl es al so raises two i ssues by way of cross appeal:

2. Was proper judicial determ nation of probable cause nade by a neutral
magi strate within 48 hours of Defendant Bow es' arrest?
3. May a justice court require conditions of bail to be performed prior to
rel ease?

Because we affirmthe District Court's order dism ssing the DU felony charge
against Bowes in Issue 1, we decline to address the nmerits of Issues 2 or 3 at this
time.

FACTUAL AND PROCEDURAL BACKGROUND
On April 20, 1996, Defendant Ray Lewis Bow es (Bow es) was arrested for
driving under the influence, driving without a valid |icense, and driving w thout
mandat ory i nsurance coverage. Wile Bowles' driving record fromthe Montana
Departnent of Justice contained only two prior DU convictions (Decenber 1995 and
March 1996), Bowl es' driving record filed with the Park County Sheriff's Ofice
contained a third DUl conviction from Septenber 1977. Based upon Bow es' Park
County driving record, an Information was filed on April 24, 1996, in the Sixth
Judi ci al
District Court, Park County, charging Bowes with driving a notor vehicle while under
the influence of alcohol (DU ), fourth offense, a felony in violation of 61-8-401,
MCA.

On April 29, 1996, Bowes filed a notion to dismss the felony DU charge. On June
11, 1996, the District Court granted Bowl es' notion to dismss, without prejudice to
file
a m sdeneanor charge, concluding that because Bow es' 1977 DU conviction shoul d
have been expunged in 1982 under 61-8-714(5), MCA (1981), it could not now be
counted to support a fourth offense felony DU charge. Fromthis order, the State
appeal s and Bow es cross appeals. W affirm

STANDARD COF REVI EW

A district court's grant or denial of a notion to dismss in a crimnal case is
a

question of |aw which we review de novo. State v. Brander (1996), 930 P.2d 31, 33,
53

St.Rep. 1340, 1341 (citations omtted). Because the parties have raised no factua

di sputes, we nust only determ ne whether the District Court correctly interpreted

the | aw.
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Based upon our decision in Brander, we hold that the District Court correctly
concl uded
that Bowl es' 1977 DU conviction should have been expunged in 1982 pursuant to 61-
8-714(5), MCA (1981), and, therefore, the District Court properly dismssed the
char ge
of felony DU, fourth of fense.
DI SCUSSI ON
1. Did the District Court err in concluding that Bowes' 1977 DU
convi ction may not be used to support the charge of felony fourth-offense DU ?

Section 61-8-714(5), MCA (1981), provided in part:
An of fender is considered to have been previously convicted for the

pur poses of this section if less than 5 years have el apsed between the
comm ssion of the present offense and a previous conviction. |f there has
been no additional conviction for an offense under this section for a period
of 5 years after a prior conviction hereunder, then such prior offense shal

be expunged fromthe defendant's record. [Enphasis added.]

In 1989 the Montana Legi sl ature anended 61-8-714(5), MCA, to provide that if, after
five years, a defendant had no additional DU convictions, the defendant's record
woul d
no | onger be expunged, but rather the records and data relating to the prior DU
convi ction woul d becone confidential crimnal justice information. Brander, 930 P.2d
at 33-34 (citing 2, Ch. 476, L. 1989).

In 1995, the Montana Legi sl ature amended 61-8-714, MCA to include a felony
sanction for repetitive DU offenders, which provides in pertinent part:

(4) On the fourth or subsequent conviction, the person is guilty of a
felony of fense and shall be punished by inprisonnent for a termof not |ess
than 1 year or nore than 10 years and by a fine of not |ess than $1, 000 or

nore than $10, 000. [ Enphasis added.]

In conjunction with this new subsection, the Legislature anended 61-8-714(6),
MCA, (formerly subsection (5)), to provide in pertinent part:
(6) An offender is considered to have been previously convicted for the
pur poses of sentencing if |less than 5 years have el apsed between the
comm ssion of the present offense and a previous conviction, unless the
offense is the offender's fourth or subsequent offense, in which case al
previ ous convictions nust be used for sentencing purposes. |f there has
not been an additional conviction for an offense under this section for a
period of 5 years after a prior conviction under this section, then all records
and data relating to the prior conviction are confidential crimnal justice
information, as defined in 44-5-103, and public access to the information
may only be obtained by district court order upon good cause shown. [First
enphasi s i ndicates new y added | anguage; second enphasi s added. ]
Inits June 11, 1996 Order, the District Court determ ned that under 61-8-714
(5),
MCA (1981), Bowl es' 1977 DU conviction was required to be expunged fromhis record
in 1982. The District Court explained that this expungenment provision required "a
conpr ehensi ve destruction of all records or identifiable descriptors of the
of fense. "
Further, the District Court distinguished State v. Lorash (1989), 238 Mnt. 345, 777
P.2d 884, explaining that in Lorash we held that defendant could not chall enge the
constitutionality of 46- 18- 201, MCA, a statute prohibiting defernment of a
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subsequent
fel ony conviction, because the defendant had failed to affirnmatively request
expungenent
as required by 46- 18- 204, MCA (1987), and that expungenent provision was no | onger
avai l able to the defendant because it had been repeal ed before the defendant was
sentenced for his present offense. The District Court explained that, here, unlike
in
Lorash, the expungenent provision of 61-8-714(5), MCA (1981), was self-executing,
and, therefore, expungenent of Bow es' 1977 conviction fromhis record was required
as a matter of course in 1982, despite the provision's subsequent repeal in 1989.
The
District Court, therefore, concluded that the State coul d not now under 61-8-714
(6),

MCA (1995), use records maintained in violation of 61-8-714(5), MCA (1981), to
support the felony DU charge against Bowl es. However, the District Court rejected
Bow es' ex post facto argunent because Bow es was charged in 1996 with fel ony DU

fourth of fense, under 61-8-714(6), MCA (1995), a statute in effect since Cctober 1
1995. Nonetheless, the District Court held that Bow es' 1977 DU conviction could
not
be counted to support the current charge of felony DU, fourth offense, and any other

result would violate Bow es' rights to due process and equal protection.
Consequent |y,
the District Court granted Bow es' notion to dism ss.
The State argues that the District Court erred when it granted Bowl es' notion to
dism ss. The State asserts that the District Court too narrowy interpreted Lorash

when
it distinguished Lorash fromthe present case on the basis that the expungenent
provi si on
at issue in Lorash required a defendant to affirmatively request expungenent whereas
t he
DU expungenent provision at issue here was self-executing. The State contends that
t he
deci sion in Lorash was not based upon the defendant's failure to invoke the
expungenent
procedure, but rather was based upon the unavailability of the procedure due to its
repeal .
Therefore, the State nmaintains that, just as in Lorash, Bowes is not entitled to
have his

1977 DUl conviction expunged under 61-8-714(5), MCA (1981), because this
expungenent provision was repealed in 1989, and, therefore, is currently not
avai |l abl e
to him Accordingly, the State asserts that Bow es' 1977 DU conviction nay
presently
be counted for purposes of charging himwth felony DU, fourth offense.

Additionally, the State argues that it is unclear that 61-8-714(5), MCA
(1981),
was intended to apply to local judicial or |aw enforcenent records, such as those
mai ntai ned by Park County. The State asserts that unlike 46- 18- 204, MCA (1987),
t he
statute at issue in Lorash, 61-8-714(5), MCA (1981), did not expressly direct the
Mont ana Departnment of Justice or any state or local official to expunge Bow es'
record.
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Al'so, in contrast to 46- 18- 204, MCA (1987), the State contends that 61-8-714(5),
MCA (1981), did not provide for dism ssal of the underlying charge and that the
| egi slative history concerning the repeal of this expungenent provision in 1989

f ocused

on the driving records of DU defendants rather than judicial or |aw enforcenent
records.

Rel yi ng on Lancaster v. Dept. of Justice (1985), 218 Mont. 97, 706 P.2d 126, the
State

asserts that the Montana Departnment of Justice, Mtor Vehicle D vision, has a duty,
i ndependent of any judicial or |aw enforcenent record-keeping duties, to maintain
records
of the convictions of |icensees pursuant to 61-11-102(2), MCA. Therefore, the
State
contends that if the application of the expungenent provision of 61-8-714(5), MCA
(1981), was intended to be limted to a DU offender's driving record, the conti nued
mai nt enance of local judicial and | aw enforcenent records woul d not be precluded.
Thus,
the State argues that Bow es' 1977 DU conviction recorded in the Park County
Sheriff's
Ofice may be used to support the felony DU charge agai nst Bow es.

Finally, inits opening brief, the State argues that expungenent is a procedural
renmedy, derived wholly fromthe statute authorizing it and may be extinguished by its
repeal. However, in |light of our decision in Brander, the State retracts this
ar gunent
inits reply brief. Specifically, the State now argues that in Brander we inplicitly
concl uded that the expungenent provision of 61-8-714(5), MCA (1981), created a
vested substantive right when we determ ned that the defendant was entitled to
expungenent of his 1986 DU conviction in 1991, two years after the expungenent
provi si on of 61-8-714(5), MCA (1981), was repealed. Consequently, the State
asserts
that because this provision created a vested substantive right it may only be applied
prospectively; that is, the expungenent provision only applies to "prior" DU
convi ctions
whi ch occurred after Cctober 1, 1981, the effective date of 61-8-714(5), MCA

(1981).
Therefore, the State contends that because Bow es' 1977 DU conviction occurred
bef ore
this date, he is not entitled to the expungenent of his 1977 DU conviction.
Accordi ngly,

based on the foregoing, the State argues that Bow es' 1977 DU conviction nmay be
counted to support the felony DU charge against himand that the District Court
erred
in granting Bowl es' notion to dism ss.

Bowl es responds that the District Court properly concluded that his 1977 DU
conviction could not be used to enhance his DU charge froma m sdeneanor to a
fel ony.

Bowl es agrees with the District Court that, unlike the statute at issue in Lorash,

t he
expungenment provi sion of 61-8-714(5), MCA (1981), was self-executing. Therefore,
relying on Brander, Bow es contends that under 61-8-714(5), MCA (1981), his 1977
DU conviction should have been expunged in 1982, as a matter of course, because he
did not receive another DU conviction during that five year period. Furthernore,
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contrary to the State's argunent, Bow es asserts that expungenent of his 1977 DUl
convi ction should have occurred at all levels of authority including the records
kept at the
Park County Sheriff's Ofice. Accordingly, Bowes argues that the District Court
properly granted his notion to dism ss. W agree.
First, contrary to the State's argunent, we conclude that the District Court

correctly distinguished Lorash fromthe case at bar. |In Lorash, the district court
convi cted the defendant upon a guilty plea of crimnal m schief for hitting and
ki cki ng

anot her person's car and inposed a two-year suspended sentence pursuant to 46- 18-
201(6), MCA. The defendant on appeal, argued that 46- 18-201(6), MCA, violated his

right to due process under Article Il, Section 17 of the Mntana Constitution by
prohibiting deferral of his current sentence because he had previously served a
def erred
sentence for a prior felony conviction. |In concluding that the defendant's

constitutional
chal l enge to 46- 18-201(6), MCA, was noot, we pointed out that the expungenent
provi si on of 46- 18- 204, MCA (1987), had been repealed in 1989 and was no | onger
avail able to the defendant who had failed to affirmatively request expungenment, as
requi red by 46- 18- 204, MCA (1987), during the tine the expungenent provision was
in effect.

Section 46-18-204, MCA (1985), provided that if a defendant noved the district
court to dismss the charges against himafter the termnation of the tinme period of
a
deferred sentence, the district court was permtted to do so. Before Lorash was
sent enced
for crimnal mschief, 46- 18- 204, MCA (1985), was anmended in 1987 to permt a
district court, upon disnissal of the charges, to order that the departnent of
justice
expunge the defendant's record. See  46-18-204, MCA (1987). This anmendnent was
subsequently repealed in 1989 and replaced with instructions for a district court,

upon
di sm ssal of the charges, to order the departnent of justice to classify all records
and data
relating to the charge as confidential crimnal justice information rather than to
expunge

them See  46-18-204, MCA (1989).
We note that under 46- 18- 204, MCA, including its amendnents in 1987 and
1989, it was critical that a defendant nake a notion for his prior conviction to be
di sm ssed and expunged. Lorash admtted at his sentencing hearing that he had not
attenpted to have his 1973 conviction di sm ssed or expunged pursuant to 46- 18- 204,
MCA. Lorash, 777 P.2d at 885-86. Consequently, because Lorash never nade this
notion, his 1973 conviction was never dism ssed and he | ost the opportunity to
request
expungenent of his 1973 conviction when the expungenent provision was repealed in
1989. Here, however, 61-8-714(5), MCA (1981), did not require any affirmative
action on a defendant's part, but rather was self-executing, and, as such,
expungenent
of a prior DU conviction was required as a natter of |aw after the | apse of a five-
year
peri od w thout another DU conviction. Therefore, unlike in Lorash, the expungenent
provi si on of 61-8-714(5), MCA (1981), required as a matter of |aw that Bow es' 1977
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DU conviction be expunged.
Second, and again contrary to the State's argunent, we conclude that the
expungenent provision of 61-8-714(5), MCA (1981), not only applied to a defendant's

driving record but also to local judicial and | aw enforcenent records as well. In
Br ander,
we explained that the plain and ordi nary nmeani ng of "expunge" is "[t]o destroy; blot
out ;
obliterate; erase; efface designedly; strike out wholly. The act of physically
destroyi ng

information--including crimnal records--in files, conputers, or other
depositories.”
Brander, 930 P.2d at 36 (citation omtted). Therefore, we concluded that to expunge
an
of fense froma defendant's record was to destroy all traces of the crimnal process
relating to the offense. Brander, 930 P.2d at 36 (citations omtted). W further
di stingui shed the effect of this mandate to expunge an offense froma defendant's

record
as required by 61-8-714(5), MCA (1981), frominstructions to classify a conviction
in
a defendant's record as confidential crimnal justice information as required by
61- 8-

714(5), MCA (1989). W explained that "[u]nlike expunged records which are
conpl etely destroyed, classification of records as confidential crimnal justice
i nformati on
does not prevent a court fromreview ng those records, but nerely restricts the
di ssem nation of those records to crimnal justice agencies and others authorized by
[ aw. "
Brander, 930 P.2d at 36 (citations omtted). Consequently, because the expungenent
provi si on of 61-8-714(5), MCA (1981), required that all traces of the crim nal
process
relating to the prior offense should be destroyed, we agree with the District Court
t hat
the record of Bowl es' 1977 DU conviction located in the Park County Sheriff's Ofice
was mai ntained in violation of 61-8-714(5), MCA (1981), and, therefore, could not
be
counted for the purposes of currently charging Bowes with felony DU, fourth
of f ense,
pursuant to 61-8-714(6), MCA (1995). Expungenent of a crimnal record requires the
physi cal destruction of the record by whonever and in whatever depository the record
is mai ntained. See Brander, 930 P.2d at 36.
Finally, as to the State's argunent that we inplicitly concluded in Brander

that the
expungenent provision of 61-8-714(5), MCA (1981), created a vested substantive
right,
and, therefore, could only be applied prospectively to "prior" convictions occurring
after
Cctober 1, 1981, the statute's effective date, we rejected this argunment in State v.
Reans

(Mont. No. 96-605, decided Septenber 22, 1997).
Based on the foregoing, we hold that the District Court correctly concl uded that
Bowl es' 1977 DU conviction should have been expunged in 1982 pursuant to 61- 8-
714(5), MCA (1981), and, therefore, could not be used to support the charge of felony
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fourth-offense DU . Accordingly, we affirmthe District Court's June 11, 1996 Order
granting Bow es' notion to dism ss.
2. Was proper judicial determ nation of probable cause nade by a neutral
magi strate within 48 hours of Bow es' arrest?

On cross appeal, Bow es argues that a proper judicial determ nation of probable
cause was never nmade by a neutral magistrate within 48 hours of Bow es' arrest, and,
therefore, the District Court's Order granting Bow es' notion to dismss, wthout
prejudice to file a m sdeneanor charge shoul d be changed to a dismissal with
prej udi ce.

Bow es asserts that although the District Court did not address this issue, this
Court
should, in the interest of judicial econony. The State responds that we shoul d not
address this issue which is presented as a cross appeal in the State's interlocutory

appeal
because Bowl es has no right to appeal prior to a final judgnent of conviction and
sent ence.
W agree with the State and decline to address the nmerits of this issue at this
tinme
because the District Court has not addressed it and because Bowl es has not yet been
charged with a misdeneanor. "This Court does not issue advisory opinions.” State ex

rel. Fletcher v. Dist. Court (1993), 260 Mont. 410, 419, 859 P.2d 992, 997 (citation
omtted). Furthernore, if Bowes is charged with a m sdeneanor, the District Court
will

t hen have the opportunity to rule on this issue in light of County of Riverside v.
McLaughlin (1991), 500 U.S. 44, 111 S .. 1661, 114 L.Ed.2d 49; Gerstein v. Pugh
(1975), 420 U.S. 103, 95 S. . 854, 43 L.Ed.2d 54; Witeley v. Warden of Womn ng

State Penitentiary (1971), 401 U. S. 560, 91 S.Ct. 1031, 28 L.Ed.2d 306; and Sacco v.

H gh County I ndependent Press, Inc. (1995), 271 Mont. 209, 896 P.2d 411.

3. May a justice court require conditions of bail to be perfornmed prior to
rel ease?
Bowl es al so argues on cross appeal that the justice court erred in requiring
Bowl es
to participate in an al cohol evaluation as a condition of his release fromjail.
The State
agai n responds that we should not address this issue because Bow es has no right to
Cross
appeal in the State's interlocutory appeal. Because we affirmthe District Court's
di sm ssal of Bow es' felony DU charge in Issue 1, we decline to address the nerits
of
this issue, at this tine.
Af firmed.

/'S JAMES C. NELSON

We Concur:

/Sl J. A TURNAGE
/'Sl W WLLI AM LEAPHART
/'Sl WLLIAM E. HUNT, SR

/'Sl JI M REGNI ER
/'Sl TERRY N. TRI EVEI LER
/'Sl KARLA M GRAY
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