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Cerk

Justice Janes C. Nel son delivered the Opinion of the Court.

This is an appeal by Charles A. Wis fromhis conviction, followi ng a bench
trial,
de novo in the Eleventh Judicial District Court, Flathead County, of driving while
under
the influence of alcohol in violation of 61-8-401(1), MCA (1993). Gven Wis's
concession that he was under the influence of alcohol while driving or in actual

physi cal
control of his vehicle, the only issue before the District Court, and now before
this Court
on appeal, involves whether Boul der Lane, on which Wis was driving at the tinme of
hi s
offense, is a "way of this state open to the public" w thin the nmeaning of 61-8-401
(1),

MCA (1993) and 61-8-101(1), MCA The trial court concluded that it was. W agree
and, accordingly, affirm
Backgr ound
The parties stipulated to the facts which, insofar as pertinent here, we
summari ze
as follows. On Septenber 1, 1994, at about 9:30 p.m, Wis drove his vehicle froma
resi dence | ocated on Boul der Lane which he had been visiting. At the tine, he was
under
the influence of alcohol and was in actual physical control of his vehicle. Prior to
reachi ng the point where Boul der Lane intersects with Karrow Avenue, a paved, two-

| ane
public road naintained by the county, Wis determ ned that he was too drunk to
drive.
He attenpted to turn his vehicle around, but in doing so, drove off of Boul der Lane
and

into an adjacent fence and shed.
Boul der Lane is a privately owned, one-|lane, gravel right of way approxi mately

3/10 of a mle long |located near Wiitefish, Montana. It begins at Karrow Avenue and
dead ends at each of the three residences it services. The only access to or from
Boul der

Lane is via Karrow Avenue. Flathead County does not nmintain Boul der Lane; al
mai nt enance and snow renoval is performed by the residents. There are no barriers,
signs, or obstacles, such as gates, private property signs, or keep-out signs which
[imt
access by the public to Boul der Lane or that would indicate that the lane is
private.
Boul der Lane is displayed in the Oficial Flathead County Road Atlas and in MAPS
Fl at head Vall ey Detail Map Pages and Street |ndex, both conmercial atl ases.
Furthernore, trial testinony reveal ed that Boul der Lane is marked with a
privately-placed sign, albeit with faded lettering, and that this lane is often used
by
menbers of the public who are | ost, who are sinply curious or who have a purpose for
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going to the residences which are served by the | ane.

Di scussi on
The facts in this case are either stipulated or, at |east, not the subject of

legitimte
di spute. Accordingly, we review the District Court's conclusion that Boul der Lane
is a
"way of this state open to the public" as one of law, involving the interpretation
of the
statutes at issue. In this respect our reviewis plenary. State v. Brander (Mnt.
1996) ,

930 P.2d 31, 33, 53 St.Rep. 1340, 1341 (citing State v. Schnittgen (1996), 277 Mont.
291, 295, 922 P.2d 500 503).
Mont ana' s DUl st at ute, 61-8-401, MCA (1993), provides, in pertinent part:
(1) I't is unlawful and puni shable as provided in 61-8-714 and 61- 8-
723 for any person who is under the influence of:
(a) alcohol to drive or be in actual physical control of a vehicle upon
the ways of this state open to the public; [Enphasis added].

Wis maintains that he is not guilty of DU because he was operating his vehicle,
not on
a way of this state open to the public, but, rather, in a private driveway. W
di sagree.
Wiile it is clear that Boul der Lane is privately owned and mai nt ai ned,
nei t her our
statutes nor our interpretive case lawrequire that a "way of this state open to the
public"
be defined so narrowWy as to include only those ways or places for travel which are
| egal Iy dedicated to the public use. |ndeed, 61-8-101(1), MCA, defines the
statutory
phrase "ways of this state open to the public" to nean:
any highway, road, alley, |lane, parking area, or other public or private
pl ace adapted and fitted for public travel that is in comon use by the
public. [Enphasis added].

In interpreting this section of Mntana's code, our prior cases have incl uded
private places fitted or adapted for public travel within the reach of this

definition. In
City of Billings v. Peete (1986), 224 Mont. 158, 729 P.2d 1268, we held that the
par ki ng
garage of the Northern Hotel in Billings was a way of this state open to the public
wi t hin

this statutory definition notw thstanding that access to the garage coul d be
obt ai ned only
via one ranp and only upon obtaining a ticket fromthe attendant and paynent of a

f ee.
Peete, 729 P.2d at 1269. We concluded that this paved hotel parking garage was
covered by 61-8-101(1) and 61-8-401(1)(a), MCA, because the facility had a
hi story
of use by the public, because the public was encouraged to use the facility and
because
the garage was fitted for public travel and in comon use by the public. Peete, 729
P. 2d
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at 1270-71.
In Peete, we cited the legislative history of 61-8-101(1), MCA and two
deci sions of the Washi ngton Suprenme Court which interpreted the Seattle city
or di nance
on whi ch 61-8-101(1), MCA, was nodeled. See City of Seattle v. Wight (Wash.
1967), 433 P.2d 906 (private, paved thoroughfare owned by the Union Pacific Railroad
but used regularly by local residents for parking and access to hones and by

conmer ci al
vehicles, fit within the ordinance definition as its surface was simlar to nearby
public
t horoughfares and the only restriction on use was a 10 ml e-per-hour speed limt);
Gty
of Seattle v. Tolliver (Wash. 1982), 641 P.2d 719 (ordi nance definition included a
private
parking |l ot |ocated at a major intersection because of its easy access to adjoi ning
streets

and its history of use by bar patrons).
Simlarly, in Santee v. State, Dept. of Justice, Mtor Vehicle Div. (1994),
267
Mont. 304, 883 P.2d 829, we held that the American Bank parking lot in Livingston was
a way of this state open to the public because it was fitted for public travel and in

common use by the public. Santee, 883 P.2d at 833. W reached this conclusion on
t he basis of evidence which denonstrated that the lot, located in the mddle of the
active

Li vi ngston business district, was commonly used by nenbers of the public patronizing
near by taverns and despite the fact that the | ot was accessible only by an alley and
was
posted with signs stating that it was private and that violators would be towed. W,
again, cited Tolliver as instructive. Santee, 883 P.2d at 833.

As to the case at bar, the fact that Boul der Lane is |ocated on private
easenent s,
is privately maintained, and is of limted use is not dispositive. This |ane
provi des access
to three residences froma paved county road. Boulder Lane is a gravel, one-lane

roadway and, as such, it is fitted and adapted for public travel. In fact, nenbers
of the
public who are | ost, curious or who have a purpose in going to the residences often
use
this ane in conmon with the residents who own and maintain it. |Indeed, Wis, a

menber of the public, was using the road for travel on a visit to one of the private
residences at the tinme he commtted his offense. Moreover, the public is not
i npeded,
restricted or prohibited in any way fromtraveling on Boul der Lane.
Whil e Weis argues that those who use Boul der Lane are either there by
invitation
or are trespassing, the evidence at trial does not bear out this contention.
Per sons who
are not invitees of the residents of Boul der Lane often use the roadway and the
| ane is
not posted. See  45-6-201, MCA. Mire inportantly, however, whether the residents
served by Boul der Lane consented to its use or not, the fact is that the |ane, though
private, is adapted and fitted for public travel and is in comon use by the public.
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Section 61-8-101(1), MCA; Peete, 729 P.2d at 1270-71; Santee, 883 P.2d at 833.
Based upon the foregoing statutory and decisional authority and in |ight of

t he

stipulated facts and the evidence produced at trial as discussed above, we hold that
t he

District Court properly concluded that Boul der Lane is a "way of this state open to
t he

public" within the definition of 61-8-101(1), MCA. Accordingly, having driven his
vehi cl e upon the ways of this state open to the public while under the influence of

al cohol
in violation of 61-8-401(1)(a), MCA (1993), Weis was properly convicted of DU
Af firmed.
/'Sl JAMES C. NELSON
We Concur:

/Sl J. A TURNAGE
/'S JIM REGNI ER
/'Sl W WLLI AM LEAPHART
/'Sl TERRY N. TRI EVEI LER
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