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Justice W WIIliam Leaphart delivered the Opinion of the Court.

Mchelle Newill (Newill), appeals fromthe decision of the Fourth Judici al
District
Court, M ssoula County, denying Newl|l's notion to suppress evidence. New || asserts
that hospital records regarding her blood al cohol content (BAC) shoul d have been
suppressed by the District Court because the bl ood sanples used to determ ne her BAC
were not taken in accordance with 61-8-402, MCA, (inplied consent statute). The
District Court held that the blood test conducted by the hospital falls within the
"ot her
conpet ent evi dence" inclusion of 61-8-404(3), MCA and denied the notion to
suppress. W affirm
| ssue Presented
Did the District Court err in denying Newill's notion to suppress evidence by
hol ding that the results of a nmedical blood test used to determine Newill's BAC fal
W thin "other conpetent evidence" under 61-8-404(3), MCA?
Backgr ound
Newi | | suffered severe injuries in a notor vehicle accident on January 24,

1996.

At the scene of the accident, energency response unit personnel found an enpty beer
can in Newill's lap and snelled al cohol on her breath. After extracting Newi Il from
her
vehi cl e, enmergency personnel transported her to St. Patrick Hospital for treatnent.

At

the hospital, l|aboratory technician, Martin Guthrie (Guthrie), was directed by the
attendi ng physician to take a bl ood sanple for nedical diagnhostic and treatnent
pur poses.
In addition, the hospital tested Newill's BAC, as is normal hospital procedure when
physi ci ans believe al cohol is involved. The hospital records, showi ng the BAC

results of
Newi | | 's bl ood sanpl e, indicated that her BAC was 0.2050, well over the 0.10
statutory
threshold for an inference of intoxication.
Duri ng questioning at the hospital, Newill admitted to the interview ng officer
t hat
she had been drinking. She also gave the officer perm ssion to the have a bl ood
sanpl e
taken for determ ning her BAC. However, after four attenpts, the nurse directed by
t he
officer to take the bl ood was not able to obtain a sanple, so the officer decided to
cease

any further attenpts.

The officer investigating the accident cited Newl|l for violation of 61- 8-401,

MCA, driving under the influence of alcohol. Newi |l appeared in Mssoula County
Justice
Court and entered a plea of not guilty. The State of Montana obtai ned an
i nvestigative
subpoena ordering St. Patrick Hospital to produce Newill's energency room records,

i ncluding the analysis of all blood sanples. (W note that this Court recently
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det er mi ned
that nmedical records are protected under the right of privacy guarantee of Article
I,

Section 10 of the Montana Constitution and therefore are only discoverable through an
i nvestigative subpoena upon a showing of a conpelling state interest. State v.
Nel son
(Mont. 1997), 941 P.2d 441, 448-49, 54 St.Rep. 576, 580-81. The right of privacy
I ssue, however, has not been raised in the context of this appeal.) Newll filed a
notion
to suppress the hospital records containing the BAC results asserting that the
records did
not conport wth the foundational requirenents of the inplied consent statute. The
Justice of the Peace granted the notion to suppress, and the State of Montana

appeal ed
to the District Court for a trial de novo. Again, Newi ||l noved to suppress the
hospi t al
records. As a result, the parties briefed the evidentiary issue, and the District
Court held

a suppression heari ng.
At the hearing, Guthrie testified that he used standard hospital procedure when
he

drew Newi I |'s blood and that the sanple was anal yzed by state-of-the-art equi pnent

which is tested for quality control every 24 hours. He also testified that the
conput er
printout containing the results of the blood test is a record that the hospital
keeps in the
normal course of business. The District Court denied Newill's notion to suppress the

hospital record of her BAC. New |l then entered into a plea agreenent with the

St at e of
Mont ana whereby Newi || agreed to enter an "Alford" plea to a violation of 61- 8- 406,
MCA, driving with a bl ood al cohol level of 0.10 or nore. New |l reserved her right
to
appeal the District Court's denial of her notion to suppress and the District Court
st ayed

execution of Newill's sentence pending the outcone of this appeal.
St andard of Revi ew
The standard of review of a district court's denial of a notion to suppress is
whet her the court's findings were clearly erroneous and whether the findings were
correctly applied as a matter of law. State v. Siegal (Mnt. 1997), 934 P.2d 176,
180,
54 St.Rep. 158, 160-61.
Di scussi on
Newi I | contends that the District Court erred in denying her notion to suppress
because the bl ood test results adnmtted into evidence were not obtained in conpliance
with Montana |law. Specifically, the inplied consent statute requires that testing
of a
person's bl ood be adm nistered at the direction of a peace officer who has reasonabl e
grounds to believe the person has been driving under the influence of al cohol.
Section
61-8-402, MCA. In addition, 61-8-404(1)(b)(ii), MCA, allows a report of the
results
of any test of a person's blood into evidence if the test is conducted by a person
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conpetent to withdraw the blood. Finally, 61-8-405, MCA (1995), states the
conpetency requirenments: "[o]lnly a physician or registered nurse or other qualified
person under the supervision and direction of a physician or registered nurse acting

at the
request of a peace officer may w thdraw bl ood for the purpose of determ ning any
neasur ed anount or detected presence of alcohol in the person.” Relying on these
statutory provisions, Newill contends that the bl ood sanples taken by the hospital
for

nmedi cal purposes, and not at the behest of a peace officer, should not be adnitted as
evi dence of her BAC. The State of Mntana asserts that since the blood sanples were
taken for medical treatnent and di agnostic purposes, the tests do not need to be
conduct ed
in accordance with the criteria of the inplied consent statute.
This Court has not had an opportunity to determine the applicability of the

i nplied
consent statute criteria to blood sanples drawn for nedical reasons rather than at
t he
request of a peace officer. The West Virginia Supreme Court of Appeals (West
Virginia
court) decided a simlar issue under alnost identical facts in State ex rel. Allen
v. Bedell

(WVa. 1994), 454 S.E.2d 77. In Bedell, the state offered results of a nedical
di agnostic
bl ood test as evidence of Petitioner's, BAC. Like Newill, the Petitioner in Bedel
claimed that the bl ood sanple, taken for treatnment and di agnostic purposes, should be
suppressed because it was not taken in accordance with West Virginia statutory |aw.
Bedel |, 454 S.E.2d at 78. West Virginia, |like Montana, has an inplied consent
statute
that provides a nethod for taking bl ood sanples for purposes of determ ni ng BAC.
However, the West Virginia court determ ned that the requirenents of the inplied
consent statute had no application to the diagnostic blood test and did not serve as
a
prohibition to its adm ssibility. Bedell, 454 S. E.2d at 80. The West Virginia court
reasoned that the legislature's specific inclusion of authorization for |aw
enforcenent to
direct blood tests to be taken "does not intinate a legislative intent to

di sal | ow .
evi dence of al cohol content obtained by nedical personnel in the course of
treatnent."

Bedel |, 454 S.E.2d at 79. W agree with the reasoning of the West Virginia court in
Bedel|. The fact that the Montana | egislature has inposed specific requirenents for
t he
t aki ng of bl ood sanples at the request of |aw enforcenent, does not nean bl ood
sanpl es
drawn for nedical reasons nust conply with the sane criteria or be excluded as
evi dence.

Moreover, the Montana legislature, in addition to specifically providing nmethods
by which | aw enforcenent can obtain evidence of the BAC of an individual suspected of
driving while under the influence of alcohol, also provided broad evidentiary
provi si ons
for other evidence. For exanple 61-8-404, MCA (1995), which controls the
adm ssibility of evidence in a prosecution for driving under the influence provides
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at
(1)(a), "evidence of any neasured anmount or detected presence of al cohol or drugs in
t he
person at the tine of the act alleged, as shown by an analysis of the person's bl ood,
breath, or urine, is adm ssible.” Furthernore, subsection (3) states that "[t]he

provi si ons
of this part do not |imt the introduction of any other conpetent evidence bearing
on the
guestion of whether the person was under the influence of al cohol
46- 8-
404(3), MCA (1995). We determine that the criteria for admssibility under
subsection
(1)(b), relating to blood tests adm nistered under the inplied consent statute, do
not apply
to diagnostic blood tests taken by a hospital or treating physician. Rather,
subsecti ons
(1) (a) and (3) allow the adm ssion of such nedical evidence.
Havi ng determ ned that the foundational requirenments of the inplied consent
statute
did not apply, the only issue renmaining for the District Court was whether the
medi cal
bl ood test taken at the hospital was "conpetent” evidence for purposes of
admssibility
under 61-4-404(3), MCA. Cuthrie denonstrated his conpetency to w thdraw the bl ood
sanple. He testified that he is a registered nedical |aboratory technol ogi st and

Secti on

his skill
at taking blood sanpl es surpasses that of an average energency roomnurse. In
addi ti on,
Quthrie testified that the testing equipnent at St. Patrick Hospital is state-of-the-

art and

a quality control check is performed on the equi pnent every 24 hours. Furthernore,

St

Patrick Hospital's | ab testing standards regardi ng vari ati on exceed the standards

i nposed

by the State Departnent of Health.
The only discrepancy in the hospital records regarded the tinme of the
col l ection of
Newi I | 's blood. The hospital records noted the tinme of collection as 1:00 a. m

However ,
it is uncontroverted that Newll was still in transit to the hospital at that tine.
Quthrie
expl ai ned that he was called to the enmergency roomat 1:05 a.m and arrived at 1:10
a.m

He testified that all blood drawi ng procedures were acconplished at one tine, and did
not exceed a fifteen mnute period. CGuthrie explained that the 1:00 a. m
desi gnati on was

likely a typographical error. The District Court found that the discrepancy was

adequat el y expl ai ned by Guthrie and concluded that the typographical error did not
ef f ect

t he conpetency of the hospital record. W conclude that the blood test taken at the

direction of the treating physician was adm ssi bl e as other conpetent evidence

bearing on
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whet her Newi || was under the influence of alcohol. Therefore, the District Court
di d not
err in denying Newill's notion to suppress. Affirnmed.

/'Sl W WLLI AM LEAPHART

We concur:

/'Sl KARLA M GRAY
/'Sl JI' M REGNI ER
/'Sl JAMES C. NELSON
/'Sl WLLIAME. HUNT, SR
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