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Clerk

Justice WIlliamE. Hunt, Sr. delivered the Opinion of the Court.

Def endant - Appel | ant Paul Kenneth Jenkins (Appellant) and co-defendant Freddie
Joe Lawence (Lawence) were charged with deliberate hom ci de, aggravated ki dnapi ng,
and robbery. Defendants were tried sinultaneously but with separate juries in the

Fi rst
Judicial District Court, Lewis & Clark County. Each jury found its respective
def endant
guilty on all counts and judgnents of conviction were entered. (See conpani on case
of

State v. Lawence, No. ADC 94-215, Lewis and Cark County; Mnt. No. 95-357).
Def endant s appeal ed their convictions and we consider each appeal separately.
Appel | ant
appeal s the jury verdict and judgnment of conviction of the First Judicial District
Court,
Lewis & Cark County. W affirm
Appel | ant raises the foll ow ng i ssues on appeal :
1. Didthe District Court err by allowing into evidence letters witten to
Appel | ant
by his spouse, Mary Jenkins?
2. Didthe District Court err in admtting Mary Jenkinsp prior inconsistent
statenents and O ficer McCornackps testinony concerning Jimy Lee Anps?
3. Didthe District Court err in refusing to grant Appellantps notion for a
new
trial on the basis of newy di scovered evi dence?
4. Didthe District Court err in refusing to grant Appellantps notion to
di sm ss
the case for insufficient evidence?

BACKGROUND
On the norning of January 12, 1994, the body of Donna Meagher (Meagher) was
di scovered in a ditch west of Hel ena. Meagher had been working the night before at
t he
Jackson Creek Saloon in Montana City and had failed to conme honme as schedul ed. After
her | ast custoner left sonmetine after m dni ght, Meagher, working al one, closed the
bar .
Shortly thereafter, Meagher was confronted by her assailants, who forced her to
reopen
the bar. The assailants robbed the cash regi ster and poker nachi nes, taking
approxi mately $3,300. Aside fromthe m ssing noney, the bar was largely
undi st ur bed.

Meagher ps truck was noved fromthe barps parking lot to a | ocation behind a buil ding
across the street. Meagher was then transported through Helena to a | ocation west of
town, where she was bl udgeoned to death. Her body was found at that |ocation the
next
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day.

Meagher ps nurder generated extensive publicity in the Hel ena area and a
substantial reward was offered to anyone providing information |eading to the arrest
and
conviction of the perpetrators. Authorities were subsequently contacted by Dan
Kni pshi el d (Kni pshield), Lawenceps father-in-law, who inplicated Lawence and
Appel lant in the crine.

On August 31, 1994, three |aw enforcenment officers traveled to West
Yel | owst one
to talk to Lawrence, who was incarcerated in the Park County jail on an unrel ated
offense. During the interview, Law ence denied any involvenent in the crine but
i nplicated Appell ant and another man, Jimy Lee Anbs (Anps), as being responsible.
Based on the information obtained from Kni pshield and Law ence, |aw
enforcenment officers traveled from Montana to Okl ahorma to interview Appellant, his
spouse Mary Jenkins, and Anbos. At the conclusion of the police investigation,
Appel | ant
and Lawrence were arrested and charged with the robbery, kidnaping and hom cide. The
def endants were tried sinultaneously before different juries and both were convicted

on
all counts.
DI SCUSSI ON
| ssue 1
Did the District Court err by allowing into evidence letters witten to
Appel | ant by

hi s spouse, Mary Jenki ns?
The standard of review for evidentiary rulings is whether the district court

abused
its discretion. State v. CGollehon (1993), 262 Mnt. 293, 301, 864 P.2d 1257, 1263.
The
determ nati on of whether evidence is relevant and adm ssible is left to the sound
di scretion of the trial judge and will not be overturned absent a showi ng of abuse of

di scretion. Collehon, 864 P.2d at 1263.
Wil e Appellant was incarcerated and awaiting trial, he and his wife, Mry,
corresponded by letter. After reading Maryps letters, Appellant tore themup into

little
pi eces and put themin the trash. Investigators with the Lewis and C ark County
Sheri ffps

Depart ment picked up Appellantps trash fromthe jail and reassenbl ed sone of Maryps
letters. The State attenpted to introduce these letters into evidence, once at a

pre-trial
conpetency hearing, and again at trial. Appellant asserts that the District Court
tw ce
vi ol ated the spousal privilege when it admtted Maryps letters into evidence first
at the
pre-trial conpetency hearing and later at trial. W consider Appell antps

speci fications
of error at the pre-trial and trial stages separately.
A. Pre-trial Conpetency Hearing
On February 7, 1995, the District Court held a pre-trial hearing to determ ne
t he
conpetency of Mary Jenkins. During Maryps testinony, the State attenpted to
i ntroduce
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her letters to show that she could express herself and comrunicate with others.
Appel | ant objected to adm ssion of the letters on the basis of spousal privilege.

The
District Court responded:
| amgoing to reserve ny ruling on those letters. | prefer being able to

det ermi ne her conpetency based on her testinony today rather than
sonmet hi ng she has witten in the past.

Later in the hearing, when Oficer MCormack took the stand, the State again
attenpted to introduce Maryps letters, and Appellant again objected on the ground of
spousal privilege. The follow ng exchange then took place:

[Court]: Okay. The spousal privilege does not apply because the letters are
not being introduced for the truth of the matters contained in the letters.
The letters would only be introduced to show that Mary [can] comuni cate

[ Lawr enceps Def ense Counsel]: Your Honor, before you consider the letters
| would just like the record to reflect that | didnpt see these letters until

yesterday . . . . | would like the ability to reserve any objection and your
review of the letters until such tine as we have had a chance to | ook at
t hem
[Court]: Al right. | will go ahead and take a |l ook at the letters and after
you have | ooked at the letters we will neet in chanbers and di scuss the
exhibit.

The court took the matter under advi senent and ended the hearing. Later that
af t er noon,
in chanbers, the court ruled that Mary was conpetent to testify. As to the letters,
t he
court rul ed:
| donpt feel the need to consider those letters and I amrefusing the
adm ssion of those letters as to evidence. | decided |I could rule on Maryps
conpetence without those letters.

On appeal, the State contends that no error occurred because the District

Court
never admtted the letters. The State argues that Appellant m stook the courtps
statenent, "The spousal privilege doesnpt apply . . ." as the courtps ruling on the
matter,

when in fact, at the request of Appellant, the court took the matter under
advi senent .
W agree with the State. The portion of the record set out above reveals that the
District
Court refused adm ssion of the letters, as they were not needed in determ ning Maryps
conpetency. Therefore, we conclude that because the letters were never admtted at

t he
conpet ency hearing, no error occurred.
B. At Trial

At trial, Appellant planned to call Dr. WIlliam Stratford to testify about his
psychol ogi cal exam nation of Mary and his diagnosis that she suffered from denenti a.
The State then filed a notion in limne asking the court to permt its use of Maryps
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letters
in cross-examning Dr. Stratford. Wen the court discussed the notion with counse

in
chanmbers, Appellant again objected to adm ssion of the letters on the basis of
spousal
privilege. However, Appellant then conceded to admi ssion of the letters for the
[imted
pur pose of showi ng that Mary coul d conmuni cate. Appellant stated:
| amwlling to have Dr. Stratford read the letters and conment upon, you

know, if she [sic] wants to say well she wites real nice letters, he can
explain that. That is not inconsistent with his diagnosis.

In ruling on the notion, the court pernmitted the State to use only "one or
t \,\D"
letters in cross-examning Dr. Stratford, and held that such use did not violate the
spousal
privilege because the letters were being admtted not through a spouse, but through a
third party. After the courtps ruling, the foll ow ng exchange took pl ace:
[ Jenki nsp Def ense Counsel]: Your Honor, | would presune that the courtps
ruling only goes to those letters going in if they becone rel evant.
[State]: Well | think the jury needs to nmake that decision.

[ Jenki nsp Defense Counsel]: Well then we want to see which of these letters
you produce because there are letters that are totally nonsense.

[State]: W wonpt produce the one that says she has told the nei ghbors they
were hone in bed when this happened. | presunme we canpt get that one in.

[ Lawr enceps Defense Counsel #1]: Yeah you can.
[ Lawr enceps Def ense Counsel #2]: Sure you can.
[ Lawr enceps Defense Counsel #1]: We donpt care.
[ Jenki nsp Defense Counsel]: So we want to know early on which ones--
[State]: Then | think we want that one.
[Court]: Okay. Now what was the other issue?

Later, when the State noved for admi ssion of the letters, Appellant stated:

Your Honor, | donpt believe there has been a foundation laid on these, but
because perhaps it is inportant for this witness to tal k about them | wonpt
obj ect .

The State argues that Appellant failed to preserve this issue for appeal.

The State
cites 0 46-20-104(2), MCA, for the rule that "[f]ailure to nmake a tinely objection
during
trial constitutes a waiver of the objection,” and points to the above excerpt from
t he
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transcript as evidence that Appellant failed to object to the letters when they were
bei ng
adm tted.
Appel | ant counters that his failure to object at trial was not a waiver of the
obj ection, "but an appropriate trial tactic once the courtps position on the spousa
privilege
was clear." Appellant urges this Court to focus on his objection made in chanbers
rat her
than his failure to object at trial. Appellant argues that the objection made in
chanbers
satisfied 0 46-20-104(2), MCA, as it was a tinely, specific objection nmade in
response
to the Stateps notion in |imne.
Appel | ant ps argunments are not persuasive. Wether Appellantps trial tactic

was
appropriate or not is not subject to our review. Applying the facts of this case to
t he | aw,
we conclude that because Appellant failed to tinmely object when the letters were
bei ng
adm tted, he waived his objection for appeal. Appellant urges this Court to focus
on the
objection made to the Stateps notion in limne. W acknow edge recent Mntana case
| aw hol ding that "a notion in limne preserves trial error for appeal." State v.
Stuit

(1996), 277 Mont. 227, 230, 921 P.2d 866, 868. See also State v. Weks (1995), 270
Mont. 63, 85, 891 P.2d 477, 490. However, we refuse to apply Stuit to this case
because Appel |l antps objection to the notion in limne was vitiated by his later

agr eenent

to admt the letters. The record shows that Appellant and the State agreed to have

t he
letters admtted for the linmted purpose of showi ng that Mary could conmuni cate. The
record al so shows that the parties negotiated an agreenent as to which letters the
State
woul d use. Moreover, it appears fromthe above excerpt of the transcript that
Appel | ant
thought the letter to be quite favorable. Indeed, Dr. Stratfordps testinony
regardi ng the
letter, that it was "childish,"” was favorable to Appell antps position. Under these
facts,
coupled with the fact that the letters contai ned no incul patory evidence, we
concl ude that

Appel lant failed to preserve his objection for appeal. Accordingly, we do not reach
t he
nerits of Appellantps argunent.
| ssue 2

Did the District Court err in admtting Mary Jenkinsp prior inconsistent
statenents
and O ficer MCormackps testinony concerning Jinmy Lee Anps?
Appel  ant argues that the District Court erred in admtting Mary Jenki nsp
pri or
statenents made during several interviews with investigating officers. Appellant
ar gues
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that Maryps statenents of "I donpt renmenber” were consistent, rather than
I nconsi stent,
with her trial testinmony, and that the State failed to neet the foundati onal
requirenents
for admtting evidence under the hearsay exception for prior consistent statenents.
This issue is identical to that raised in the conpanion case, State v.
Lawr ence
(Mont. No. 95-357, decided October 21, 1997), slip. op. at 18. In that case, we held
that a clained | apse of menory is an inconsistency within the neaning of Rule
801(d)(1)(A, MR Evid., and concluded that the District Court properly admtted the
prior inconsistent statenents. The discussion and analysis in Lawence applies to
this
case as well. W hold that the District Court did not err in admtting Mary
Jenki nsp prior
i nconsi stent statenents.
Appel l ant al so argues that the District Court erred in admtting Oficer
McCor mackps statenments that (1) he interviewed Jimry Lee Anpbs; and (2) based on
i nformati on he received, he |earned that Mary was involved in the kidnaping portion

of
the alleged crines. Appellant argues that the officerps testinony was inadnissible
hear say.
Once again, this same issue was raised in Lawence. In Lawence, we

det er m ned
that when the two statenents were viewed in the proper context, no reasonable jury
woul d infer that Oficer MCormack | earned of Maryps invol venent solely by
information received fromAnos. Further, we held that even if the jury made such an

i nference, the statenments were still adm ssible because they were not offered for
the truth
of the matter asserted, and thus, not hearsay. The discussion and analysis in

Law ence

applies to the instant case as well. W hold that the District Court did not err in

admtting Oficer MCormackps statenents.

| ssue 3

Did the District Court err in refusing to grant Appellantps notion for a new

trial

on the basis of newy discovered evi dence?
Appel | ant contends that the District Court erred when it denied his notion
for a
new trial based on newy discovered evidence that: (1) Dan Knipshield, one of the
St at eps
Wi t nesses, has episodic schizophrenia; and (2) Mary Jenkins, another w tness for the
State, has night blindness. Again, this issue is identical to that raised in
Law ence. In
Lawr ence, we applied the Geeno criteria (see State v. Geeno (1959), 135 Mont. 580,
342 P.2d 1052) to these two itens of evidence and concluded that because they failed

to
neet the criteria, a newtrial was not warranted. The discussion and analysis in
Lawr ence applies to the instant case as well. W hold that the District Court did
not err
in refusing to grant a newtrial on the basis of newy discovered evidence.
| ssue 4

Did the District Court err in refusing to grant Appellantps notion to dismss
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t he
case for insufficient evidence?
Lastly, Appellant argues that given the | ack of physical evidence, Mary

Jenki nsp
denmentia, and Dan Kni pshieldps lack of credibility, there was insufficient evidence
to
convict himof the alleged crines. Again, this issue is identical to that raised in
Lawrence. In Lawence, we noted that circunstantial evidence is sufficient to
support
a conviction; that there was anple corroborating evi dence connecti ng the def endant
to the
crimes; and that the credibility of witnesses was a question solely for the jury to
deci de.
The di scussion and analysis in Lawence applies to the instant case as well. W
hol d t hat
the District Court did not err in refusing to grant Appellantps notion to dismss
t he case
for insufficient evidence.
Af firmed.
/'S WLLIAM E. HUNT, SR
We Concur:

ISl J. A TURNAGE
/'Sl JAMES C. NELSON
/'S JI M REGNI ER
/'Sl W WLLI AM LEAPHART
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