96-584

No. 96-584
IN THE SUPREME COURT OF THE STATE OF MONTANA

1997

STATE OF MONTANA,
Plaintiff and Respondent,
V.
THOVAS SULLI VAN,

Def endant and Appel | ant.

APPEAL FROM District Court of the Eighth Judicial D strict,
In and for the County of Cascade,
The Honorabl e Jeffrey Sherl ock, Judge presiding.
COUNSEL OF RECORD:
For Appel | ant:
David F. Ness, Attorney at Law, M ssoul a, Mntana

For Respondent:

Hon. Joseph P. Mazurek, Attorney General, Mchael S
Wl l enstein, Ass't Attorney General, Helena, Mntana

Julie Macek, Chief Deputy Cascade County Attorney,
Great Falls, Mntana

Submtted on Briefs: June 12, 1997

Deci ded: Cct ober 29, 1997
Fil ed:

derk

file:///C|/Documents%20and%20Setti ngs/cu1046/Desktop/opi nions/96-584%200pi nion.htm (1 of 9)4/16/2007 4:14:28 PM



96-584

Justice Karla M Gray delivered the Qpinion of the Court.

Thomas Sul livan (Sullivan) appeals froman order of the Eighth Judicial District
Court, Cascade County, dism ssing his petition for postconviction relief for failure
to
state a claimupon which relief could be granted. W affirm
Sullivan raises the follow ng i ssues on appeal:

1. Did the District Court err in concluding that Sullivan's rights under Brady
v. Maryland were not viol ated?

2. Did the District Court abuse its discretion in determning that Sullivan
IS not
entitled to a newtrial based on newy discovered evidence?

3. Is Sullivan entitled to a newtrial as a matter of due process, pursuant to
State v. Perry, based on newly di scovered evidence?
BACKGROUND

Sullivan worked for the City of Geat Falls (Cty) Parks and Recreation
Departnent (Departnent) in various capacities beginning in 1963 and becane director
of
the Departnment in 1975. In 1991, the State of Montana (State) charged himwth five
counts of felony theft: theft of swi mm ng pool |ocker noney between January of 1988
and August of 1991; theft of golf course driving range noney between January of 1988
and August of 1991; theft of golf course storage fees between June of 1989 and July
of
1991; theft of golf |esson noney between January of 1988 and August of 1991; and
t hef t
of golf course nenbership fees between January of 1990 and August of 1991. The State
al so charged Sullivan with one count of tanpering with public records or information
by
accountability (tanpering), alleged to have occurred between Cctober of 1987 and
January of 1990. The tanpering charge involved Sullivan instructing his secretary to
change the total nunber of golf nenberships in the year-end golf report (golf
report) to
mat ch the anount of nenbership fees deposited for that year. Finally, the State
char ged
Sullivan with one count of official m sconduct.

Prior to trial, the District Court disnm ssed the theft charge invol ving sw mr ng
pool | ocker noney. At trial, Sullivan denied having comrtted the remaining charges
and attenpted to establish that financial m smanagenent by the City and the

Depart nent,
rat her than theft, accounted for the m ssing nonies. According to Sullivan, the
m ssi ng
nonies were sinply msposted or lost. The jury convicted Sullivan of three counts of
felony theft, including theft of golf course nenbership fees, and tanpering. It
acquitted
hi m of the remai ning theft charge and official msconduct. Judgnent was entered in
June
of 1992 and Sullivan appealed. W affirmed the convictions, reversed certain
aspects
of the fine inposed and remanded for clarification. State v. Sullivan (1994), 266
Mont .
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313, 880 P.2d 829.

On Decenber 27, 1993, the new director of the Departnent discovered an
envel ope containing $1,300 in cash and checks dated March 4, 1987, in a budget file.
The cash and checks were paynents for golf course nenberships. Neither the Cty nor
the State notified Sullivan or his attorney that the undeposited cash and checks had

been
di scovered. Wen Sullivan's attorney | earned of the discovery in July of 1994,
Sul l'i van
filed a petition for postconviction relief asserting that his constitutional rights
had been

violated and that the newly di scovered evidence entitled himto a new trial or an
evidentiary hearing. The District Court dism ssed the petition and Sullivan appeals.
STANDARD OF REVI EW
In such recent cases as State v. Sheppard (1995), 270 Mont. 122, 127, 890 P.2d
754, 757 (citing State v. Barrack (1994), 267 Mont. 154, 159, 882 P.2d 1028, 1031),
we

stated the standard of review of a denial of a petition for postconviction relief as
whet her
"substantial evidence supports the findings and conclusions of the district court.”
e
inmplicitly clarified that standard, however, in Kills on Top v. State (1996), 279
Mont .

384, 390, 928 P.2d 182, 186, a postconviction relief proceeding where we revi ewed
findings of fact, conclusions of |aw and discretionary rulings. There, we stated
t hat we
woul d review a district court's findings of fact in a postconviction relief
pr oceedi ng- - as

we review nost other findings by trial courts--to determ ne whether the findings are
clearly erroneous. See Kills on Top, 928 P.2d at 186 (citation omtted). W review
conclusions of law to determ ne whether they are correct. Kills on Top, 928 P.2d at

186
(citation omtted). Discretionary rulings in postconviction relief proceedings,
i ncl udi ng
rulings on requests for a newtrial, are reviewed for abuse of discretion. See
Kills on

Top, 928 P.2d at 186 (citations omtted).
1. Did the District Court err in concluding that Sullivan's Brady rights were
not vi ol ated?
Sul livan argues that the State's failure to disclose the undeposited cash and
checks,
collected for golf course nenberships in 1987 and discovered in 1993, violated his
constitutional rights under Brady v. Maryland (1963), 373 U. S. 83, 83 S.C. 1194, 10
L. Ed. 2d 215. On that basis, he contends that the District Court erred in concl uding
t hat
no Brady violation occurred.

In Brady, the United States Suprene Court stated that "the suppression by the
prosecuti on of evidence favorable to an accused upon request viol ates due process
wher e
the evidence is material either to guilt or to punishnent, irrespective of the good
faith or
bad faith of the prosecution.” Brady, 373 U S. at 87. The Suprene Court recently
del eted the Brady requirenent of a request fromthe defendant for excul patory or
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i npeachnment evidence. Kyles v. Wiitley (1995), 514 U S. 419, 433, 115 S. C. 1555,
1565, 131 L.Ed.2d 490, 505. Basically, a Brady due process violation has three
el ements: 1) The prosecution's failure to disclose 2) excul patory or inpeachnent
evidence 3) material to either guilt or punishnent. Kennedy v. Herring (11th G r
1995), 54 F.3d 678, 682 (citing Nelson v. Nagle (11th Gr. 1993), 995 F.2d 1549,

1555).
General ly, Brady applies only to evidence in the prosecution's possession or within
its
know edge. United States v. Morris (7th Cr. 1996), 80 F.3d 1151, 1169; United
St at es

v. Jones (8th GCr. 1994), 34 F.3d 596, 599.
Here, the cash and checks at issue were not discovered until Decenber 27, 1993,

nore than one and one-half years after the conpletion of Sullivan's trial. They
wer e not
wi thin the know edge or possession of the State before or during Sullivan's trial
and, as
a result, they do not constitute evidence which the State could have produced and
whi ch
it suppressed or failed to disclose to Sullivan. As a result, we need not address
t he
primary thrust of Sullivan's Brady argunent, which is whether the undeposited cash
and
checks were material to either guilt or punishnment under Brady and its progeny. W
hol d
that the District Court correctly concluded that Sullivan's due process Brady rights
wer e

not vi ol at ed.
We observe that, in discussing the Brady issue, Sullivan nmakes a passing

ref erence
to a separate allegation in his postconviction petition, nmade on information and
bel i ef,
t hat ot her undeposited golf course nenbership cash and checks were di scovered prior
to
his trial and not disclosed to himby the State. The District Court noted that
Sul i van

provi ded no evidence of any type in support of this allegation and did not address it
further. Sullivan contends that the District Court erred in dismssing his petition
wi t hout
providing himthe opportunity to either conduct discovery on the allegation of a
pretrial
di scovery of undeposited cash and checks or have an evidentiary hearing for further
i nvesti gati on.
Section 46-21-104(1)(c), MCA (1993), requires a postconviction petitioner to
attach affidavits, records or other evidence to the petition which support the
al | egati ons
contained in the petition or state why such evidence is not attached. Here,
Sullivan did
not attach an affidavit or other evidence substantiating his allegation, on
i nformation and
belief, of a pretrial discovery of undeposited cash and checks. Nor did he explain
in
either the District Court or this Court why such evidence was not produced. He
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states
that he obtained the information alleged on information and
bel i ef
fromformer enployees of the Cty. Assum ng arguendo that his statenent is true,
Sul l'i van coul d have obtained affidavits in support of his allegation of a pretria
di scovery
and attached that evidence to his petition as 6 46-
21-
104(1)(c), MCA (1993), requires. He did not do so.
We conclude that Sullivan's unsupported all egation, made on information and
did not establish good cause for perm ssion to conduct discovery as required
by
Nor was it sufficient to entitle himto an evidentiary
that the District

in his brief on appea

of undeposited cash and checks

bel i ef

0 46-21-201(3), MCA (1993).
hearing under 0 46-21-201(1), MCA (1993). W hold, therefore,

Court
did not abuse its discretion in these regards.
2. Did the District Court abuse its discretion in determining that Sullivan

IS not
entitled to a new trial based on newy discovered evi dence?

Sul l'i van contends that the undeposited cash and checks di scovered after his
trial
relate to both the theft of golf course nenbership fees charge and the tanpering
char ge,

and al so asserts that the undeposited cash and checks provi de additional evidence of
m smanagenent by the City and the Departnment. As a result, he argues that

fi nanci al
he
is entitled to a new trial based on newy discovered evi dence under the so-called
G eeno

factors and that the District Court erred in concluding otherw se.
We recently restated the factors which apply when a district court evaluates a
notion for a newtrial based on newy discovered evidence. In State v. Cine
(1996), 275
Mont. 46, 52, 909 P.2d 1171, 1175 (citing State v. Geeno (1959), 135 Mont. 580, 342
P.2d 1052 (citations omtted)), we stated those factors as:
(1) the evidence nmust have cone to the know edge of the defendant since
trial; (2) it was not through want of diligence that the evidence was not
di scovered earlier; (3) the evidence is so material that it would probably
produce a different result upon another trial; (4) the evidence is not nerely
cunmul ative--that is, it does not speak as to facts in relation to which there
was evidence at trial; (5) the notion for new trial nust be supported by the
affidavit of the wi tness whose evidence is alleged to have been newy
di scovered, or its absence accounted for; and (6) the evidence nust not be
only tend to inpeach the character or credit of a wtness.

such as w |
Al'l six factors nust be nmet. Cine, 909 P.2d at 1175 (citations omtted). In
denyi ng
Sullivan's request for a newtrial based on newy discovered evidence, the District
Court
concluded that he did not satisfy the third and fourth Greeno factors. W address
each
in turn.

To satisfy the third Geeno factor, Sullivan nust show that the undeposited cash
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and checks probably woul d have produced a different result at a second trial. See
dine,

909 P.2d at 1175-76. In other words, "the new evidence [nust] be so highly probative
of the defendant's innocence that its introduction probably would produce an
acquittal .”

State v. Fina (1995), 273 Mont. 171, 178, 902 P.2d 30, 35 (citation omtted).

Sul l'ivan contends that the charge of tanpering with official records in Cctober

of

1987 necessarily includes the alleged theft of the undeposited cash and checks dated
March 4, 1987. Therefore, according to Sullivan, the undeposited cash and checks are

material to both the theft of golf course nenbership fees charge and the tanpering

char ge. We di sagr ee.
As set forth above, the theft of golf course nenbership fees charge was all eged
to have occurred between January of 1990 and August of 1991. Sullivan was not

char ged

with the theft of golf course menbership fees received in 1987. As a result, the
| at er -

di scovered cash and checks for 1987 were not related to the theft charge at issue
and not

probative of Sullivan's innocence on that charged of f ense.
Nor is it probable that the undeposited cash and checks from 1987 woul d have
resulted in an acquittal on the tanpering charge, as Sullivan contends. Tanpering

occurs
when a person "know ngly nakes a false entry in or false alteration of any record,
docunent, legislative bill or enactnment, or thing belonging to or received, issued,
or kept
by the governnment for information or record or required by law to be kept by others
for

i nformati on of the government[.]" Section 45-7-208(1)(a), MCA (1989). Furthernore,
a person is accountable for an of fense when, "having a nental state described by the
statute defining the offense, he causes another to performthe conduct, regardless

of the
| egal capacity or nental state of the other person.” Section 45-2-302(1), MCA
(1989).
Thus, theft is not an el enent of tanpering by accountability, as charged in this
case, and
evidence of theft--or the absence of theft--of golf course nmenbership fees in 1987
woul d
have been irrelevant to both the State's proof of, and Sullivan's defense to, the
t anperi ng
char ge.

| ndeed, the tanpering-related evidence at trial, with regard to the docunment or
record requirement of & 45-7-208(1)(a), MCA (1989), was that Sullivan used the golf
report when preparing the budget and that the City Parks and Recreation Board
referred
to it when deciding whether to increase golf course nenbership fees and green fees.
Wth regard to the nental state, "false entry" and "causes another" elenents of the
tanpering charge, Sullivan's secretary testified that, when she told Sullivan that
t he
nunber of golf course nmenbershi ps purchased during the year did not nmatch the anmount
of noney deposited for golf course nenberships during the year, he instructed her to
alter the golf report in order to make those nunbers match. The undeposited cash and
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checks from 1987 woul d not have been relevant to the tanpering charge because that
charge was prem sed on Sullivan having caused another to falsely alter the golf
report,
not whether the m ssing nonies which resulted in the alteration had been stolen or
nerely
m spl aced.

We concl ude that the undeposited cash and checks discovered in 1993 woul d not
probably have produced a different result upon retrial of the tanpering charge.
Accordingly, we hold that the District Court correctly concluded that Sullivan did
not
satisfy the third Geeno factor.

We reach the sane result with regard to the District Court's determ nation that
Sullivan did not satisfy the fourth G eeno factor. To do so, Sullivan nust show

that the
undeposi ted cash and checks were not nerely cunul ative evidence. See Cine, 909 P.2d
at 1175. In other words, the newy discovered evidence nmust do nore than address
facts

already in evidence. dine, 909 P.2d at 1175.
Sullivan is correct in contending that the undeposited cash and checks support
hi s
defense theory that the City and the Departnent routinely m shandl ed their cash
receipts.
The question before us, however, is not whether the evidence would support Sullivan's
theory, but whether it would be nerely cunulative to evidence al ready of record.

Her e,
substantial evidence at trial showed that the Gty and the Departnent enpl oyed
defi ci ent
internal control procedures and financial managenment practices. For exanple, a
speci al

audit requested by the City revealed that the Departnent's control procedures for
handl i ng cash were insufficient and that, as a result of the poor internal control
procedures, the chances that cash could be m sappropriated or m sposted were
i ncreased.
Thus, it is clear that the undeposited cash and checks from 1987, which were
di scovered
in 1993, were nerely cunul ative evidence that the Departnent did not enploy proper
internal control procedures. As a result, we conclude that the District Court
correctly
determ ned that Sullivan did not satisfy the fourth Geeno factor.
As set forth above, all of the G eeno factors nust be net before a party is

entitled
to a newtrial on the basis of newy discovered evidence. W hold that, because
Sul l'i van

failed to satisfy the third and fourth factors, the District Court did not abuse its

di scretion

in denying Sullivan a new trial based on newy discovered evidence.

3. Is Sullivan entitled to a newtrial as a matter of due process, pursuant to
Perry, based on newly discovered evi dence?

Sul l'ivan contends on appeal, as he did in the District Court, that he is

entitled to
a newtrial as a matter of due process under State v. Perry (1988), 232 Mont. 455,
758
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P.2d 268. The District Court did not address this issue, but it is clear that
Sullivan's
reliance on Perry is mspl aced.

In Perry, an acconplice recanted his testinony fifteen years after Perry's
conviction for second degree nurder, and Perry noved for a new trial or other
appropriate relief on that basis. Perry, 758 P.2d at 271-72. The State argued that
Perry's untinely notion for a newtrial was actually a petition for postconviction
relief
whi ch was barred because the five-year statute of linmitations had run. Perry, 758
P. 2d
at 272. W noted that the timng of the recanted testinony precluded any
possi bility that
Perry could have filed his pleading within the tine allowed for a postconviction
relief
petition, and expressed our concern that accepting the State's characterization of
t he
pl eadi ng as one for postconviction relief could deprive a defendant held in
vi ol ati on of
his constitutional rights of a nmeans of redress due solely to procedural bars,
contrary to
the due process provisions of the Montana Constitution. Perry, 758 P.2d at 272-73.
On
that basis, we determined that Perry's petition "sound[ed] in the nature [of] a
petition for
habeas corpus” and addressed whether he was entitled to a newtrial. Perry, 758
P. 2d
at 273. W ultimately concluded that Perry failed to show he was unjustly
i ncar cer at ed
and affirnmed the district court's denial of a newtrial. Perry, 758 P.2d at 276.

Qur decision to review the claimin Perry turned on the fact that neither a
notion
for a newtrial nor a petition for postconviction relief was available to Perry at
the tinme
the acconplice recanted his earlier testinony. Based on that fact, we created a
"W ndow'
for review of a claimof unconstitutional incarceration which otherw se would have
been
procedurally barred before its alleged basis arose. W later clarified that Perry is
"unique on its facts" and limted its application to other cases with like facts.

State v.
Gol | ehon (1995), 274 Mont. 116, 120, 906 P.2d 697, 700.
Those facts are not present here. |In this case, the newy discovered evidence
cane
tolight intime for Sullivan to tinely file a petition for postconviction relief.
He duly
filed the petition, it is not procedurally barred, and it is presently before this
Court. The
procedural device to which we resorted in Perry in order to provide a neans of
redress
ot herwi se procedurally barred has no application here. Sullivan's Perry argunent,
simply

put, is a transparent effort to circunvent application of the G eeno factors to his
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request
for a newtrial based on newy discovered evidence. W hold that Sullivan is not
entitled
to a new trial under Perry.
Af firmed.
/'S KARLA M GRAY
We concur:

/'S J. A TURNAGE
/'Sl WLLIAME. HUNT, SR
/'Sl W WLLI AM LEAPHART

/'S JIM REGNI ER
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