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Chi ef Justice J. A Turnage delivered the Opinion of the Court.

Ri chard Dean \Weel er was convicted of driving under the influence of al cohol
(DU), fourth offense, in the Sixth Judicial District Court, Park County, after he
pl ed
guilty to the charge against him He appeals. W affirm

The di spositive issue is whether Wieeler's guilty plea forecloses his argunent
t hat
the District Court erred in denying his notion to exclude his three prior DU
convi ctions
as a basis for designating the June 1996 charge as his fourth DU offense.

Wheel er was charged with DU, fifth offense, in Park County, Montana, in June
1996. The affidavit in support of the information alleged that Wheel er had four
previ ous
DU convictions and that he did not have a driver's license in his possession.

Under ©
61-8-714(4), MCA (1995), a conviction of a fourth or subsequent offense DU is a
f el ony.

Wheel er noved to dismiss the charge, arguing that the 1995 anmendnents to
Montana's DU statutes violated constitutional ex post facto provisions and that a
f el ony
penalty was di sproportionate to his offense. The notion to dism ss did not challenge
either the nunber or the validity of his prior convictions. The District Court
deni ed the
notion to dism ss.

Wheel er subsequently pled guilty to DU, fifth offense, pursuant to a plea
agreenment in which the State agreed to recommend t hat Weel er be placed in an
i ntensi ve
supervi sion programrather than at the state prison or county jail. After the plea
agreenent was filed, the court ordered a presentence investigation.

The presentence investigation report docunmented that \Weel er had been convicted
of DU in Colorado once in 1988 and twice in 1989. The report also stated that
VWheel er
adm tted that he had been convicted of DU in 1991, but that the 1991 conviction did
not
appear in conputer records of his crimnal history.

After the presentence investigation report was filed, but before his sentencing
heari ng, Weel er noved to expunge his Col orado DU convictions, arguing that those
convi ctions woul d have been expunged if they had occurred in Montana. He al so argued
that the Driver License Conpact, 60 61-5-401 through -406, MCA, requires Mntana to
treat out-of-state convictions as if they occurred in this state. The State
responded by
argui ng that Col orado was Weel er's hone state when he received his DU convictions,
that the Driver License Conpact did not apply, and that \Weel er had no reasonabl e
expectation that his Col orado convictions woul d be expunged. During the sentencing
hearing, the District Court orally denied Weeler's notion to expunge, but the court
did
not file a separate witten order setting forth its rationale. The court sentenced
Weel er
according to the plea agreenent, but the judgnment provided that his sentence was for
fourth, rather than fifth, offense DU
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Di scussi on
Does Wheeler's guilty plea foreclose his argunent that the District Court erred

in denying his notion to exclude his three prior DU convictions as a basis for
designating the June 1996 charge as his fourth DU offense?

After a crimnal defendant pleads guilty and thereby admts that he is guilty
of the
of fense charged, he may only attack the voluntary and intelligent character of his
pl ea and
may not raise independent clainms relating to prior deprivation of his constitutiona
rights.
State v. Hilton (1979), 183 Mont. 13, 18, 597 P.2d 1171, 1174. A voluntary and
intelligent plea of guilty constitutes a waiver of nonjurisdictional defects and
def enses.
Hagan v. State (1994), 265 Mont. 31, 35, 873 P.2d 1385, 1387.

Wheel er has not chall enged the voluntary and intelligent nature of his plea,
nor has
he sought to withdraw the plea entered under the plea agreenent. He did not reserve
t he
right to appeal any pre-plea adverse rulings of the District Court. Thus, by
pl eadi ng
guilty, Weeler has waived all nonjurisdictional clainms for purposes of appellate
revi ew.

In Hagen, 873 P.2d at 1388, this Court adopted the description of jurisdictional
claims in the context of waiver set forth in United States v. Cortez (9th Cr.
1992), 973
F.2d 764. Cortez |limted jurisdictional clains to "those cases in which the
district court
could determ ne that the governnment |acked the power to bring the indictnment at the
tinme
of accepting the guilty plea fromthe face of the indictnent or fromthe record.™
Cortez,
973 P.2d at 767, citing United States v. Broce (1989), 488 U. S. 563, 109 S.Ct. 757,
102
L. Ed. 2d 927.

When the District Court accepted Weeler's plea of guilty, the State had the
power
to bring the charge against him nothing to the contrary being evident fromthe face
of
the information or fromthe record. The State was authorized under & 61-8-714(4),
MCA
(1995), to charge Weeler with felony DU because the information alleged that he had
four previous DU convictions. Weeler did not contest the nunber or validity of his
prior convictions before entering his guilty plea, and he did not argue that the
prior
convi ctions should be expunged fromhis record. The presentence investigation was
not
then before the court, and the record did not contain sufficient information for the
court
to determ ne whether the governnent |acked the power to bring the charge based upon
Wheel er' s present contention.

Wheel er attenpts to argue that his Col orado DU convictions were relevant only
at his sentencing and did not affect his plea of guilty to the Montana charge, so
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that his
notion to expunge was tinely because it was nade before he was sentenced. The record
proves ot herwi se. Weeler was specifically charged with fifth offense DU, a
fel ony.
In pleading guilty, he acknow edged the felony nature of the charge agai nst himand
t he
maxi mum possi bl e penalty of inprisonnent for ten years and a $10, 000 fine, both of
which apply only to fourth or subsequent DU offenses. The nunber of previous
convictions clearly cane into play both in the charge fil ed agai nst Weeler and in
his plea
agreenent. It cannot correctly be said that the Col orado convictions were rel evant
only
at sentenci ng.

We concl ude that Weel er's expungenent claimis a nonjurisdictional claimwhich
was wai ved by the entry of his guilty plea. Weeler's argunent on appeal having been
wai ved by his entry of a guilty plea, we affirmthe judgnent of the District Court.

IS J. A TURNAGE

VW concur:

/'Sl JAMES C. NELSON

/'Sl KARLA M GRAY

/'S TERRY N. TRI EVEI LER
/'Sl W WLLI AM LEAPHART
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