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Justice Terry N. Trieweiler delivered the Opinion of the Court.
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Ronal d Lurie filed a conplaint in the District Court for the Ei ghteenth Judi ci al
District in Gallatin County in which he all eged abuse of process agai nst Robert J.

Bl ackwel |, individually and in his capacity as liquidating trustee of the Popkin &
Stern

Li quidating Trust. Blackwell renmpoved the case to the United States District Court
for the

District of Montana, but that court dism ssed the conplaint and remanded it to the
Montana District Court in Gallatin County. Blackwell filed a notion to dismss the
claim After oral argunent, the District Court granted the notion to dismss. Lurie
appeals. W affirmthe order of the District Court.

The sol e issue on appeal is whether the District Court erred when it granted the
notion to dismss.

FACTUAL BACKGROUND

In October 1994, a judgnent was entered against Ronald Lurie in the United
St at es
Bankruptcy Court for the Eastern District of Mssouri. The judgnent was in favor of
Robert Bl ackwell, the liquidating trustee for the Popkin & Stern Liquidating Trust.

On Novenber 9, 1994, Blackwell filed the foreign judgnent in the District Court
for Gallatin County and, pursuant to the judgnent, a wit of execution was issued
agai nst
Lurie. The notice of filing foreign judgnent identified Blackwell as the plaintiff
and
foreign judgnent creditor. He was not identified in his representative capacity.

Pur suant
to the wit of execution, the Gallatin County Sheriff seized property fromthe Lurie
hone.

The parties to the bankruptcy proceedi ng eventual ly reached settl enent
agr eement s,
whi ch were approved by the Bankruptcy Court in Cctober 1995. |In January 1996, the
Bankruptcy Court held as a matter of law that the Luries were unable to close the
agreenments on the scheduled dates. In April 1996, that court held that the
agreenent s
were unenforceable as releases. It also held that Lurie's attenpts to inplenent the
agreenents were tainted with bad faith.

Nonet hel ess, Lurie sought a release fromthe Bankruptcy Court judgnent in the
District Court in Cctober 1996. Anpobng other clainms, Lurie alleged that the
agreenents
operated to rel ease the judgnent, that the notice of filing foreign judgnent was
i neffective
pursuant to 0 25-9-504, MCA, because it incorrectly identified Blackwell in his
i ndi vi dual
capacity, rather than in his representative capacity, and that the judgnment was
unenforceable. Both the District Court and then this Court held that Blackwell did
in fact
comply with 6 25-9-504, MCA, and that the judgnment was effective. See Blackwell v.
Lurie (Mont. 1997), 943 P.2d 1318, 54 St. Rep. 916.

Thi s appeal involves a conplaint for abuse of process that Lurie filed on
Decenber 3, 1996, against Blackwell individually and in his representative
capacity. The
first count alleged that Blackwell's failure to identify his representative capacity
in the
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notice of filing foreign judgnent constituted abuse of process and cl ai mred over one
mllion dollars in actual danmages and ten mllion dollars in punitive damages. The
second count sought to recover an additional eleven mllion dollars in danages for
abuse

of process based upon Blackwell's alleged failure to file a sufficient bond pursuant
to O

27-18-602, MCA, when the Sheriff seized the Lurie property. Although not at issue
here, Lurie filed an additional abuse of process clai magainst Blackwell, based upon
hi s

assertion that the agreenents had supposedly rel eased the judgnent and Bl ackwel |
continued to attenpt to enforce it.

Bl ackwel | renpved the case to the United States District Court for the D strict
of
Montana and filed a notion to dism ss, based upon a | ack of subject nmatter
jurisdiction.

The U.S. District Court dismssed and renmanded to state court. It held that it

| acked

jurisdiction because Lurie failed to obtain | eave of the Bankruptcy Court before he
brought suit.

Once back in State District Court, Blackwell again filed a notion to dism ss
for,
anong ot her reasons, a |lack of subject matter jurisdiction. That notion was granted
based on the sanme reasoning applied in Federal District Court.

DI SCUSSI ON

Did the District Court err when it granted the notion to disniss?

Whet her to dism ss a claimbased on |ack of subject matter jurisdiction is a
guestion of law. W review a district court's conclusion of lawto determne if it
i's
correct. See Poteat v. St. Paul Mercury Ins. Co. (1996), 277 Mont. 117, 119, 918
P. 2d
677, 679. See also Matter of Beneficial Water Use Permit Nos. 66459-76L, Ciotti;
64988- Gr6L, Starner (1996), 278 Mont. 50, 54, 923 P.2d 1073, 1076.

The basis for the District Court's conclusion that it |acked subject matter
jurisdiction over Lurie's abuse of process claimis the Barton doctrine. The Barton
doctrine provides that "l eave of the appointing forum nust be obtained by any party
wi shing to institute an action in a non-appointing forumagainst a trustee, for acts
done
in the trustee's official capacity and within the trustee's authority as an officer
of the
court.”™ In re DeLorean Motor Co. (6th Cir. 1993), 991 F.2d 1236, 1240 (applying
Barton v. Barbour (1881), 104 U S. 126, 26 L. Ed. 672). Wthout |eave fromthe
appoi nting court, no other court has jurisdiction to entertain suits against a
trustee for acts
done in an official capacity. See In re Kashani (B.A P. 9th GCr. 1995), 190 B.R
875,

884; In re Jacksen (B.A P. 9th Cr. 1989), 105 B.R 542, 545.

Lurie contends that the Barton doctrine does not apply here because he naintains
that Bl ackwell was not acting in an official capacity, and that even if he was
acting in his
representative capacity, his actions were ultra vires and unprotected. It is true
that a
trustee who exceeds his authority will not be protected by the Barton doctrine. See
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Leonard v. Vroonman (9th Cr. 1967), 383 F.2d 556, cert. denied (1968), 390 U. S. 925,
88 S. Ct. 856, 19 L. Ed. 2d 985. See also In re Markos Qurnee Partnership (Bankr.
N.D. Ill. 1995), 182 B.R 211, 222 ("'ultra vires' actions involve only the persona
l[itability of trustees . . . . [and] generally inplicate none of the bases for
bankr upt cy
jurisdiction, and are properly determned in a nonbankruptcy forumw th no i nput from
t he bankruptcy court”). However, we disagree with Lurie's characterization of
Bl ackwel | " s conduct and conclude as a matter of |aw that Bl ackwell's actions were
wi t hin
the scope of his authority.

In Markos GQurnee Partnership, the court noted that a trustee is "inmune from
sui t
for actions arising out of the operation of the estate,” and that only a breach of a
fiduciary duty or "willful violations of applicable nonbankruptcy |aw' are
sufficient bases
for a court to find that a trustee has acted outside the operation of the estate and
shoul d
therefore be personally liable. Mirkos @Qurnee Partnership, 182 B.R at 216-19. For
exanple, it observed that "trustees have been nost commonly found to have acted
out si de
of their authority . . . in seizing property which is found not to be property of
the estate.”
Mar kos Gurnee Partnership, 182 B.R at 217 (citing Vrooman and Barton).

Lurie failed to submt any evidence that Blackwell acted in willful violation
of the
| aw or that he breached a fiduciary duty. Nor did he nake any allegation that
Bl ackwel |
i mproperly seized non-estate property. Rather, Lurie relies solely on the fact that
Bl ackwel | did not allege his representative capacity when he filed his foreign
j udgnent .
It is undisputed that the only conduct conplained of was the fact that Bl ackwell
filed the
foreign judgnent. In doing so, he clearly was performng his official duties as a
trustee
in the adm nistration of the estate. Accordingly, we conclude that Blackwell did
not act
i ndividually or outside his official capacity.

Lurie also alleges that even if Blackwell acted in his representative capacity,
hi s
actions were ultra vires and, therefore, beyond his authority as a trustee and not
pr ot ect ed
by the Barton doctrine. However, the doctrine of ultra vires applies when a trustee
is
wi t hout authority to performan act in any circunstances or for any purpose. See
Larry
C. lverson, Inc. v. Bouma (1981), 195 Mont. 351, 366, 639 P.2d 47, 55 (contrasting
ultra vires acts with acts commtted w thout proper agency authority); Sibert v.
Community Col |l ege of Flathead County (1978), 179 Mont. 188, 191, 587 P.2d 26, 28
(labeling a statutorily unauthorized act as ultra vires). Here, Blackwell's actions
wer e not
ultra vires because they were neither unlawful nor beyond his authority.

W held in Blackwell v. Lurie (Mont. 1997), 943 P.2d 1318, 1323, 54 St. Rep.
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916, 919, a previous attenpt by Lurie to fault Blackwell for failing to identify
hi nsel f

in his representative capacity, that "[t]here is no requirenent that the judgnent
creditor

nmust acknow edge his representative capacity." Accordingly, Blackwell did not exceed
his authority as a trustee, substantively or procedurally, when he filed the notice
of filing

foreign judgnment in his name. Therefore, we hold that the District Court was correct
when it applied the Barton doctrine and dismssed Lurie's claimfor |ack of subject
mat t er

jurisdiction.

Bl ackwel | has asked this Court to decide that Lurie's claimshould be dismssed
not only for |ack of subject matter jurisdiction, but also on its nmerits based on
coll atera
estoppel, and based on our holding in Blackwell v. Lurie (Mnt. 1997), 943 P.2d 1318,
54 St. Rep. 916. Once a court has determned that it |acks subject-matter
jurisdiction,
however, the only further action it can take is to dismss the case. See In re
Marri age
of MIler (1993), 259 Mont. 424, 427, 856 P.2d 1378, 1380; Rule 12(h)(3), MR Gv.P.
Thus, despite the fact that we rejected Lurie's nearly identical allegations in that
case, the
Barton doctrine precludes the consideration of substantive defenses no matter how
nmeritorious they mght be.

We understand Bl ackwell's frustration with Lurie's repeated efforts to avoid
sati sfaction of the judgnent against him this is the fourth appeal to this Court by
Lurie

and his famly in cases involving Blackwell in just the |ast seven nonths. However,
despite our past hol dings and the concomtant recognition of the dubious allegations
put

forth by Lurie in the present action, we lack jurisdiction to reviewthe nerits or to
dismss the claimas a matter of collateral estoppel. W affirmthe District Court's
j udgnent .

/S TERRY N. TRl EVEI LER
W Concur:
/S J. A TURNAGE
/S W WLLI AM LEAPHART

/'Sl JAMES C. NELSON
/'Sl KARLA M GRAY
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