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Justice Terry N. Trieweiler delivered the opinion of the Court.

Sara and Benjam n Haagenson filed a petition in the District Court for the
Fourth
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Judicial District in Mssoula County in which they sought renoval of Darla
Zenker - Haagenson as personal representative, and for supervised adm nistration of the
Estate of David B. Haagenson. Following a hearing, the petition was denied. Sara
and

Benjam n appeal. W affirmthe order of the District Court.

The issue on appeal is whether the District Court abused its discretion when it
deni ed the appellants' petition.

FACTUAL BACKGROUND

Davi d B. Haagenson and Kathy Finneman married in 1974. They had two
children, Sara and Benjam n, who are now 18 and 17 years old, respectively. David
and
Kat hy divorced in August 1988. Afterward, they shared joint custody and support of
t he
chil dren.

In Novenber 1988, David married Darla Zenker. In April 1991, David suffered
a heart attack and stroke from which he was permanently disabled. He |ost nuch of
hi s
ability to speak, wite, and read, as well as many ot her notor functions.
Nonet hel ess,

David maintained his ability to drive and renmained intellectually conpetent.
Shortly after

he becane di sabl ed, he and Darla stopped |iving together. During the follow ng
years,

bot h David and Darl a expressed their desire to divorce, and Darla filed a petition
for

di ssolution of marriage with the District Court in April 1996, two weeks before
Davi d' s

death. However, due to David's hospitalization, she did not inform David of the
petition

and ultimately withdrewit. At the tinme of David' s death on April 30, 1996, they
wer e

still marri ed.

After David's disability, he and Darla brought a mal practice action against the
doctors who had been responsible for his treatnent follow ng his heart attack and
st roke.

The suit was eventually settled for approxi mately $900, 000; Darla received
appr oxi matel y

$200, 000; and Davi d received approxi mately $700,000. The parties to the settl enent
were bound by a confidentiality agreement not to disclose specific details of the
settlement, although the terns of the agreement permtted disclosure to i medi ate
famly

menbers.

After David received the settlenent funds, he established a conservatorship at
Fi rst
Trust Conpany of Mntana to protect and manage nost of his financial affairs.
Davi d' s
parents and Kathy were under the inpression fromDavid that a trust of sone type had
al so been established to provide for the children, although none had actually been
cr eat ed.

Despite the requests of Darla, Sara and Benjam n, and other fam |y menbers, David did
not have a wll prepared or do any other estate planning prior to his death at age
forty-two in April 1996.
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On June 5, 1996, Darla applied to the District Court for appointnment as personal
representative of David's estate, and she was appointed. Darla continued to use
First
Trust Conpany of Mntana to adm nister the estate. She gave public notice to
pot enti al
creditors of the estate and paid all creditor clains, except four clains made by the
appel l ants in Novenber 1996. She also arranged for an auction of itens fromthe
estate
and sold David's new truck; all proceeds fromthe sales and from ot her assets of the
estate were deposited with First Trust Conpany of Montana.

In January 1997, the appellants filed a petition for renoval of Darla as
per sona
representative and for supervised adm nistration of the estate. After a hearing on
Mar ch
28, 1997, the District Court denied the petition.

DI SCUSSI ON

Did the District Court abuse its discretion when it denied the appellants'
petition?

We review a district court's decision regarding renoval of a personal
representative to determ ne whether the district court has abused its discretion.
See In
re Estate of Peterson (1994), 265 Mont. 104, 108, 874 P.2d 1230, 1232; In re Estate
of
Nel son (1990), 243 Mont. 276, 278, 794 P.2d 677, 678; In re Estate of Stone (1986),
223 Mont. 327, 330, 727 P.2d 508, 511.

Pursuant to 0 72-3-526(2), MCA a district court may find cause for renoval of
the personal representative:

(a) when renoval would be in the best interests of the estate; or

(b) if it is shown that . . . the personal representative has
di sregarded an order of the court, has becone incapable of discharging the
duties of his office, or has m smanaged the estate or failed to perform any
duty pertaining to the office.

The appellants did not allege in their petition for renoval that Darla had
di sregarded an order of the court. They alleged only that due to a conflict of
i nterest
with the children and with David she had becone unable to discharge the duties of a
personal representative, and that she m smanaged the estate and had failed to
performthe
duties of her office.

Anmong the specific allegations made by the appellants was their contention that
Darla's failure to pay support clains made by the children justified her renoval.
The
claims, however, listed no basis for the requested anmounts, which totaled
appr oxi matel y
$200, 000. The appellants rejected Darla's attenpts to learn the basis of the clains
and
did not provide grounds for the anmount, nor did they present testinony at the
hearing to
justify the specific clains. |In fact, there was testinony that the children were
recei ving
approxi mately $600 each nonth as Social Security benefits because of David's
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disability.

Furthernore, Darla explained that she doubted whether in her fiduciary capacity she
could deplete the children's share of the estate by essentially paying a support
claimto

the children's nother, who did not have an interest in the estate. As a result of
her

hesitation, she noved for, and the District Court appointed, a guardian ad litemto
pr ot ect

the children's interests. Therefore, in light of the overwhel m ng evidence to
support

Darla's initial denial of the clainms and the appellant's failure to present evidence
ot her

than the initial allegations, we conclude that the District Court did not abuse its
di scretion

when it found Darla's denial insufficient grounds on which to base her renoval.

Anot her allegation was that Darla i nproperly disposed of estate itens, including
a claimthat she sold David's truck without first giving notice to or allow ng the
chil dren
to purchase it. The appellants offered no evidence at the hearing regarding Darla's
di sposal of the itens, and rely al nost exclusively on their pleadings to assert that
it is
"uncontroverted” that Darla m smanaged the estate by the manner in which she disposed
of the itens. The District Court heard testinony that all proceeds fromany itens
of the
estate which had been sold were deposited with the renainder of the estate funds,
and t hat
Darl a accounted for all itens of the estate. W conclude that the District Court
did not
abuse its discretion when it determ ned that the appellants' nere allegations were an
insufficient basis on which to find that she m smanaged the estate and that she
shoul d be
renoved as personal representative.

The appellants alleged that Darla was at fault for her actions related to the
mal practice suit, and that she has a concomtant conflict of interest with the
estate that
renders her unable to performher duties as personal representative. They contend
t hat
she mani pul ated David's decisions during the |lawsuit, unjustifiably seized a
substanti al
share of the settlenent, failed to pursue nmal practice clains against David's
attorneys on
behal f of the estate, and deceived fanm |y nmenbers about the ternms of the settl enment
and
the confidentiality agreenent.

At the hearing, however, the testinony fromDavid' s famly nenbers nerely
stated their surprise at being excluded fromthe | awsuit and at eventually | earning
that no
trust for the children had been established. It also addressed the poor relationship
between Darla and David. There was conflicting testinony about David' s conpetency,
but nost of the testinony affirnmed that David was in fact conpetent and able to nake
and communi cate his own decisions. The appellants' evidence at the hearing
ultimately
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failed to address the potential inpropriety of Darla in her role as personal

representative.

Instead, it inplicitly challenged David' s lifetinme financial decisions to not
prepare a Wl |,

to not disclose details of the settlenent, and to not create a trust for the
chil dren.

The testinony did not address Darla's invol venent between the tine that David
received the settlement and created the conservatorship, and the tine that he died.
Nor
did it establish a connection between Darla's role in the lawsuit and her alleged
inability
to act in the best interests of the estate. Therefore, the only rel evant evi dence
regardi ng
the mal practice clai mwhich was before the District Court was that Darla acquired
control
at David's death of his settlenent proceeds, the only significant asset in the
estate.

However, evidence before the District Court that Darla planned to distribute the
estate

according to the laws of intestacy established that whatever Darla's conduct may have
been with regard to the lawsuit, that conduct gave rise to no conflict of interest

t hat m ght

affect her duties as personal representative. W conclude that the District Court
di d not

abuse its discretion when it denied Darla's renoval as personal representative based
on

her involvenment in David s medical mal practice claim

Finally, the appellants contend that Darla's failure to conply with certain
notice
provi sions and other adm nistrative duties constitutes grounds for her renoval.
Beyond
t heir pl eadi ngs, however, they provided the District Court with no other evidence of
t hese
al l eged om ssions. They also cite Darla's failure to determne and allow for a
famly
al | onance, but the appellants presented no evidence at the hearing regarding a famly
al l owance and, in fact, filed the petition for famly all owance after the hearing.
As such,
that issue was not properly before the District Court and cannot be raised for the
first
time on appeal. See Cenex, Inc. v. Board of Commirs for Yellowstone County (Mont.
1997), 941 P.2d 964, 968, 54 St. Rep. 695, 698 (citing State v. Weks (1995), 270
Mont .

63, 86, 891 P.2d 477, 491); Rasmussen v. Lee (1996), 276 Mont. 84, 88, 916 P.2d 98,
100. Therefore, we conclude that the District Court did not abuse its discretion
when it

found the evidence of Darla's alleged failure to conduct her duties insufficient for
her renoval

The appell ants contend for the first tinme in their reply brief that the
District Court
did not allowthema fair and adequate opportunity to present their case because it
gave
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each party a limted time to present evidence. However, we will not address on
appeal

the nmerits of an issue presented for the first time in areply brief. See Rule 23
(c),

M R App. P.; Loney v. M|l odragovich, Dale & Dye, P.C., (1995), 273 Mont. 506, 512,
905 P.2d 158, 162; Denend v. Bradford Roofing & Insulation (1985), 218 Mnt. 505,
509- 10, 710 P.2d 61, 63-64. Accordingly, the appellants' assertion that they should
not

be prejudiced for their failure to produce evidence at the hearing in support of
their

all egations is not properly before this court.

We concl ude that based upon the record and the testinony at the hearing, the
District Court did not abuse its discretion when it was unconvi nced by the
appel | ant s’
al l egations and denied their petition for renoval and supervised adm nistration. W
affirmthe order of the District Court.

/'Sl TERRY N. TRI EVEI LER

W Concur:
/S J. A TURNAGE
/S JAMES C. NELSON

/'S JI'M REGNI ER
/'Sl WLLIAM E. HUNT, SR
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