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derk

Justice James C. Nel son delivered the Opinion of the Court.

Ed Roy Sidnore (Sidnore) appeals froma jury trial conviction of felony DU
fourth offense, and fromrulings made by the Twentieth Judicial District Court, Lake
County, denying his notions to dismss the charge of felony DU, fourth of fense. W

reverse and order the felony charges against Sidnore to be di sm ssed.

Sidnore raises the follow ng i ssues on appeal

1. Did the District Court err in denying his notion to dismss for |ack of
jurisdiction related to the use by the State of his 1990 BAC conviction and his 1988
DU conviction, for felony enhancenensfkﬂglause t hose convictions were expunged?

2. Did the District Court err by not allowing his testinony regardi ng what
was informed of by the Kalispell Gty ;Ezge concerning his 1990 BAC conviction?
3. Did the District Court err in denying his notion to dismss due to the
fact

that the 1988 | daho conviction was uncounsel ed, and there was no evi dence that he had
knowi ngly and intelligently waived his right to counsel ?

4. Did the District Court err in denying his notion to dismss for failure
of the
State to provide himthe opportunity to obtain excul patory evidence, i.e., an
i ndependent

bl ood test?

5. Did the District Court err by either instructing the jury that he was
char ged
with a felony and as to his three prior convictions and requiring the State to
pr esent

evi dence of such or avoiding that by requiring himto stipulate prior to trial?
The original Opinion in this cause was issued on Cctober 7, 1997, and appeared
in 54 St.Rep. 1026. In the original Opinion, we reversed the District Court,
concl udi ng
that the portion of Issue 1 relating to Sidnore's 1990 BAC convi ction was
di spositive of
t he appeal, and, consequently, we declined to address that part of Issue 1 regarding
Sidnore's 1988 |Idaho DU conviction and we declined to address |ssues 2-5.
Thereafter,
the State filed a petition for rehearing pursuant to Rule 34, MR App.P., and Si dnore
filed a brief in opposition. On Cctober 30, 1997, we granted the State's petition

for
rehearing, reserving our discussion of the argunents necessitating rehearing for this
Qpi ni on.
Wt hout disagreeing with our Opinion issued Cctober 7, 1997, the State argues
in
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its petition for rehearing that we erred by sinply reversing the District Court.
Rel yi ng
on 0 3-5-302(2), MCA (1995), the State contends that although Sidnore may have been
i nproperly charged with felony DU, the District Court properly has jurisdiction
over this
case. The State, therefore, asserts that we should address the remnai ning i ssues on
appeal
and remand this case to the District Court for further proceedings.

Si dnore opposes the State's petition. Relying on 6 3-10-303(1), MCA (1995),
Sidnore argues that we properly reversed the District Court because the D strict
Court
| acked jurisdiction. Sidnore contends that with the expungenent of his 1990 BAC
conviction, his current 1996 DU conviction is only his second offense, which
pur suant
to & 61-8-714(2), MCA (1995), is punishable by a fine not |ess than $300 or nore than
$500 and by inprisonnment for not |ess than seven (7) days or nore than six (6)
nont hs.

Therefore, Sidnore asserts, that under & 3-10-303(1), MCA (1995), his 1996 DUl
conviction is a m sdeneanor over which the justices' courts have original
jurisdiction.

Citing 60 61-8-714(3) and 3-10-303(3), MCA (1995), Sidnore concedes that if his 1996
DU conviction counted as his third offense, the District Court would have concurrent
jurisdiction. However, Sidnore maintains that his 1996 DU was only his second
of fense, and, therefore, the District Court did not have original jurisdiction.

We disagree with the State that under & 3-5-302(2), MCA (1995), the District
Court retains jurisdiction in this case even though Sidnore was inproperly charged
with
felony DU in the first instance. Section 3-5-302(2)(b), MCA (1995), provides that
t he
district court has concurrent jurisdiction with the justices' court in "m sdeneanors
resulting fromthe reduction of a felony or m sdeneanor offense charged in the

district
court.” W agree with Sidnore that this statute does not apply on the facts of this
case.
Contrary to the State's argunent, the felony with which Sidnore was charged, tried
and

convi cted was never reduced to a m sdenmeanor in the District Court. Furthernore, to
argue that the District Court retains jurisdiction under 6 3-5-302(2)(b), MCA

(1995), is
to assune that the District Court properly exercised jurisdiction fromthe
begi nni ng.
However, this argument and its underlying assunption confuse the issue--the issue is
not
whet her the District Court should retain jurisdiction over this case, but whether the
District Court properly exercised jurisdiction in the first place. Therefore, to
resol ve

this issue, we nust ook to & 3-10-303, MCA (1995).
We note in our original Opinion issued Cctober 7, 1997, we held that Sidnore's
1990 BAC conviction should have been expunged fromhis record pursuant to 6 61-8-
722(6), MCA (1989). Wth the expungenent of Sidnore's 1990 BAC conviction, two
previ ous convictions remain on his record--a 1988 |Idaho DU conviction and a 1994
Mont ana DU conviction. Consequently, based on our previous Opinion and contrary to
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Sidnore's argunent, his current 1996 DU would be his third offense. Pursuant to 0

61-
8-714(3), MCA (1995), a third DU conviction is punishable by inprisonment of not
| ess
than thirty (30) days or nore than one (1) year and a fine of not |ess than $500 or
nor e

than $1,000. Therefore, as Sidnore concedes, pursuant to 6 3-10-303(3), MCA (1995),
the justices' courts and district courts would have concurrent jurisdiction over a

third DU
of fense. Because the District Court would have concurrent jurisdiction over a third
DUl
of fense, our decision to address only that part of |Issue 1 concerning Sidnore's 1990
BAC

conviction and to sinply reverse the District Court was in error. For these
reasons, we
agree to address the remai ning i ssues on appeal. Accordingly, our original Opinion
i ssued Cctober 7, 1997, is now withdrawn and this Qpinion substituted.
FACTUAL AND PROCEDURAL BACKGROUND
On March 23, 1996, Sidnore was arrested for driving while under the influence
(DU') and for driving while his license was revoked. Sidnore's driving record
reveal ed
that he had received two previous DU convictions (a 1988 Idaho conviction and a 1994
Mont ana convi ction) and one conviction in 1990 for driving with excessive bl ood
al cohol
concentration (BAC), in violation of & 61-8-406, MCA (1989). Consequently, on Apri
8, 1996, an Information was filed with the Twentieth Judicial D strict Court, Lake
County, charging Sidnore with felony DU, fourth offense, in violation of 6 61-8-
401(1)(a), MCA (1995), (Count 1). Additionally, Sidnore was charged with driving
whil e |icense suspended or revoked, a m sdeneanor, in violation of & 61-5-212, MCA
(1995), (Count I1). On April 10, 1996, Sidnore entered pleas of not guilty to both
char ges.

On May 17, 1996, Sidnore noved to dismss Count | of the Information alleging
that the felony charge against himviolated his rights to be free fromex post facto
| egislation; that his 1988 DU conviction and 1990 BAC conviction should be expunged;
that the State violated prior plea bargain agreenments with him and that the State

his due process rights by failing to pQGJ?;gEZL i ndependent blood test. On June 12,
the District Court held an evidentiary héz??hg regarding Sidnore's notion to disnss
denied his notion. At the end of the he:??ng, Sidnore entered a plea of guilty to
1. Thereafter, Sidnore submtted tmocﬁgrg notions to dismss Count |, which the

District Court also denied. The court did not support its denial of any of
Sidnore's three
notions to dismss with a nenorandum of opinion or rationale.
On August 29, 1996, a jury trial was held and Sidnore was found guilty of Count

. On Cctober 9, 1996, a sentencing hearing was held. On March 3, 1997, the
District

Court issued an anended judgnent and conm tnent, sentencing Sidnore, based on

certain conditions, to the Montana State Prison for six years, with four years
suspended
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under Count | and to the Lake County Jail for a concurrent six nonth suspended

sent ence
under Count I1. However, the District Court stayed execution of this sentence
pendi ng
appeal. Sidnore appeals fromthe District Court's denial of his notions to dismss,
from
ot her various alleged errors and from his judgnent and sentence.
DI SCUSSI ON
A district court's grant or denial of a notion to dismiss in a crimnal case
is a
question of |aw which we review de novo. State v. Brander (1996), 280 Mont. 148,
151,
930 P.2d 31, 33 (citation omtted). The two issues addressed in this Opinion arise
from

argunents nmade in Sidnore's May 17, 1996 notion to dism ss which the District Court
deni ed after an evidentiary hearing on June 12, 1996. First, in addressing Sidnore's
expungenent argunents in Issue 1, we conclude that both Sidnore's 1990 BAC
conviction and his 1988 Idaho DU conviction should have been expunged from his
Mont ana driving record, and, therefore, these convictions could not now be counted to
support the present charge of felony DU, fourth of fense, pursuant to & 61-8-714, MCA
(1995). Consequently, with our decision that two of Sidnore's three prior
convi ctions
shoul d be expunged, his current 1996 DU is only his second offense. Accordingly,
wi t hout disrupting our decision to grant rehearing, we now conclude that the District
Court lacked original jurisdiction in this cause because Sidnore's 1996 DU is only
hi s
second offense. See 60 61-8-714(2) and 3-10-303(1), MCA (1995). Consequently, we
hold that the District Court erred by denying Sidnore's notion to dismss Count | of
t he
Information for lack of original jurisdiction. Accordingly, we reverse the District
Court
and order the felony charges agai nst Sidnore to be dism ssed.
Furthernore, we note that neither the State nor Sidnore devel op any argunents
concerni ng whet her the 1996 DU charges can be re-filed in justice court as a
m sdenmeanor DU, and, therefore, we will not address this issue. However, we
acknow edge that the issue of whether Sidnore's due process right to obtain an
i ndependent bl ood test was violated nay be raised again if the charges agai nst him

are

re-filed in justice court. Therefore, we have addressed this issue. In so doing, we

conclude that Sidnore's right to obtain an independent blood test was not viol ated,
and,

therefore, we hold that the District Court did not err in denying Sidnore's notion to
di sm ss on this basis.

1. Did the District Court err in denying Sidnore's notion to dismiss for |ack of
jurisdiction related to the use by the State of his 1990 BAC conviction and his 1988
| daho DU conviction, for felony enhancenent, because those convictions were
expunged?

Si dnore was charged and convicted of felony DU, fourth offense, pursuant to 0
61-8-714, MCA (1995), which provides in pertinent part:
(4) On the fourth or subsequent conviction, the person is guilty
of a felony offense and shall be punished by inprisonment for a term of
not less than 1 year or nore than 10 years and by a fine of not |ess than
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$1, 000 or nore than $10, 000.

(6) For the purpose of determ ning the nunber of convictions
under this section, "conviction" nmeans a final conviction, as defined in 45-
2-101, in this state, conviction for a violation of a simlar statute in
anot her
state, or a forfeiture of bail or collateral deposited to secure the
def endant’' s
appearance in court in this state or another state, which forfeiture has not
been vacated. An offender is considered to have been previously convicted
for the purposes of sentencing if less than 5 years have el apsed between the
comm ssion of the present offense and a previous conviction, unless the
offense is the offender's fourth or subsequent offense, in which case al
previous convictions nmust be used for sentencing purposes. |If there has
not been an additional conviction for an offense under this section for a
period of 5 years after a prior conviction under this section, then all records
and data relating to the prior conviction are confidential crimnal justice
i nformation, as defined in 44-5-103, and public access to the information
may only be obtained by district court order upon good cause shown.
(7) For the purpose of cal cul ating subsequent convictions under
this section, a conviction for a violation of 61-8-406 al so constitutes a
conviction for a violation of 61-8-401. [Enphasis added.]
To support the charge of felony DU, fourth offense, pursuant to 0 61-8-714, MCA
(1995), the District Court counted Sidnore's two prior DU convictions as well as his
one prior BAC conviction.
Sidnore argues that the District Court erred in denying his notion to dismss,

and,
therefore, that the charge of felony DU, fourth offense, should be dism ssed.
Si dnor e

concedes that under & 61-8-714(7), MCA (1995), both BAC and DU convictions can be
counted to determ ne the total nunber of "DU " convictions a defendant has received.
However, he asserts that both his 1990 BAC conviction and his 1988 | daho DUl
convi ction may not be counted for the purposes of presently charging himw th fel ony
DU, fourth offense, pursuant to 0 61-8-714, MCA (1995), because these convictions
shoul d have been expunged by operation of |aw.

Si dnore expl ai ns that under the expungenent provision of 6 61-8-722(6), MCA
(1989), he was entitled to have his 1990 BAC conviction expunged fromhis record
because he did not receive a subsequent BAC conviction within the five-year period
follow ng his 1990 BAC conviction. Sidnore also asserts that pursuant to the plain
| anguage of 0 61-8-722(6), MCA (1989), his 1994 DU conviction did not prevent
expungenment of his 1990 BAC conviction.

In this same regard, Sidnore explains that under the expungenent provision of 0
61-8-714(5), MCA (1987), he was entitled to have his 1988 |daho DU conviction
expunged from his Mntana record because he did not receive a subsequent DU
conviction within the five-year period followi ng his 1988 |Idaho DU conviction.

Si dnor e
al so asserts that pursuant to the plain | anguage of 6 61-8-714(5), MCA (1987), his
1990
BAC conviction did not prevent expungenent of his 1988 |daho DU conviction.
The State responds that Sidnore's expungenment argunents concerning both his
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1990 BAC conviction and his 1988 I daho DU conviction are without nerit.
Additionally, specifically regarding Sidnore's argunent concerning the expungenent of
his 1988 Idaho DU conviction, the State asserts that Sidnore did not properly
preserve
this argunent for appeal. Therefore, the State argues that for the purposes of the
sentence enhancenent statute of 0 61-8-714, MCA (1995), Sidnore's present offense is
his fourth DU offense. Consequently, the State asserts that the District Court
properly
denied Sidnore's notion to dismss. W disagree.

It is black-letter law that:

[i]n the construction of a statute, the office of the judge is sinply to

ascertain and declare what is in ternms or in substance contained therein, not
to insert what has been omtted or to omt what has been inserted.

Section 1-2-101, MCA. In this case, we need only look to and apply the plain and

unanbi guous | anguage of the statutes at issue, particularly & 61-8-722(6), MCA

(1989),

and 6 61-8-714(5), MCA (1987), to conclude that Sidnore's argunments are correct.

Additionally, we note that Sidnore did raise argunents before the District Court
concer ni ng expungenent, under Mntana |aw, of both his 1990 BAC conviction and his

1988 I daho DU conviction fromhis Montana record. Therefore, we will address the
nerits of both expungenent argunents rai sed under |ssue 1.
a. Expungenent of Sidnore's 1990 BAC convi ction

In 1990, Sidnore received a BAC conviction pursuant to 60 61-8-406 and -722,
MCA (1989). Section 61-8-406, MCA (1989), provided:

It is unlawful and punishable as provided in 61-8-722 and 61-8-723 for any
person to drive or be in actual physical control of a vehicle upon the ways
of this state open to the public while the al cohol concentration in his bl ood,
breath, or urine is 0.10 or nore. Absolute liability as provided in 45-2-104
will be inposed for a violation of this section.

Additionally, & 61-8-722(6), MCA (1989), provided in pertinent part:

For the purpose of determ ning the nunber of convictions under this
section, "conviction" means a final conviction, as defined in 45-2-101, in
this state or a simlar statute in another state or a forfeiture of bail or
collateral deposited to secure the defendant's appearance in court in this
state or another state, which forfeiture has not been vacated. An offender

is considered to have been previously convicted for the purposes of this
section if less than 5 years have el apsed between the comm ssion of the
present offense and a previous conviction. |If there has been no additiona
conviction for an offense under this section for a period of 5 years after a
prior conviction hereunder, then such prior offense shall be expunged from
the defendant's record. [Enphasis added. ]
Section 61-8-714, MCA (1995), provides that both BAC (6 61-8-406, MCA) and
DU (06 61-8-401, MCA) convictions may be counted to support a charge of felony DU,
fourth offense. However, in the case at bar, Sidnore's prior 1990 BAC conviction may
only be counted under 6 61-8-714, MCA (1995), if his 1990 BAC convicti on was not
expunged fromhis record pursuant to 6 61-8-722(6), MCA (1989). See Brander, 930
P.2d at 35-37. When Sidnore received his BAC conviction in 1990, 6 61-8-722(6),
MCA (1989), contai ned an expungenent provision which provided that "[i]f there has
been no additional conviction for an offense under this section for a period of 5
years
after a prior conviction hereunder, then such prior offense shall be expunged from
t he
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defendant's record. [Enphasis added.]" That is, the expungenment provision of 6 61-
8-

722(6), MCA (1989), provided that if Sidnore did not receive an additional BAC
conviction within the five-year period followng his 1990 BAC convi ction, he was
entitled
to have his 1990 BAC conviction expunged fromhis record. Nothing in & 61-8-
722(6), MCA (1989), provided that both BAC and DUl convictions received within the
five-year period following Sidnore's 1990 BAC conviction could be counted to
det er mi ne
whet her Sidnore was entitled to have his prior BAC conviction expunged from his
record. Indeed, the plain | anguage of this section requires precisely the opposite
conclusion. In other words, whether Sidnore received a subsequent DU conviction
within the five-year period follow ng his 1990 BAC conviction would not affect his
1990
BAC conviction's eligibility for expungenent under 0 61-8-722(6), MCA (1989),
provi ding he did not receive another BAC conviction within five years of the 1990 BAC
convi cti on.

As Sidnore's driving record indicates, while he received a subsequent DU
conviction in 1994, he did not receive another BAC conviction during the five-year
peri od
followi ng his 1990 BAC conviction. Consequently, based on the plain | anguage of ©
61-

8-722(6), MCA (1989), Sidnore's 1990 BAC conviction should have been automatically
expunged in 1995, as a matter of law. See State v. Bow es (Mnt.1997), 947 P.2d 52,
54 St.Rep. 962 (holding that identical |anguage in the expungenment provision of 0 61-

8-

714(5), MCA (1981), provided for automatic expungenent of eligible DU convictions
as a matter of law). That is, all traces of the crimnal process relating to his
1990 BAC
convi ction should have been destroyed in 1995. See Brander, 930 P.2d at 36
(citations
omtted). Therefore, because Sidnore's 1990 BAC conviction no |onger exists, it

cannot
be counted to support the present charge of felony DU, fourth offense, pursuant to
0 61-
8-714, MCA (1995).
b. Expungenent of Sidnore's 1988 |Idaho DU conviction

In 1988, Sidnore received a DU conviction fromthe Magistrate Division of the
First Judicial District Court, Bonner County, ldaho. W agree with Sidnore that
despite
receiving his 1988 DU conviction in Idaho, this conviction should have been expunged
as a matter of lawin 1993 fromhis Mntana driving record pursuant to 6 61-8-714(5),
MCA (1987). In making this conclusion, we note that both Mntana and | daho have
enacted the Driver License Conpact. See 06 61-5-401 et seq., MCA. See al so |Idaho
Code 6 49-2001. The Driver License Conpact provides in pertinent part:
Article Ill. Reports of Conviction
The licensing authority of a party state shall report each conviction
of a person from another party state occurring within its jurisdiction to
the licensing authority of the hone state of the licensee. Such report shal
clearly identify the person convicted; describe the violation specifying the
section of the statute, code, or ordinance violated; identify the court in
whi ch action was taken; indicate whether a plea of guilty or not guilty was

file:///C|/Documents%20and%20Setti ngs/cu1046/Desktop/opi nions/97-050%20(12-18-97)%200pinion.htm (8 of 18)4/17/2007 4:26:11 PM



96-050

entered or the conviction was a result of the forfeiture of bail,
ot her security; and include any specia

therew th.

Article I'V. Effect of Conviction
(1) The licensing authority in the honme state,
of suspension, revocation, or

vehi cl e, shal
Article 111

bond, or
findings made in connection

for the purposes

limtation of the license to operate a notor

give the sane effect to the conduct reported, pursuant to

of this conpact, as it would if such conduct had occurred in

the hone state, in the case of convictions for:

(a) mansl aughter or negligent homcide resulting fromthe
operation of a notor vehicle;

(b) driving a notor vehicle while under the influence of
intoxicating liquor or a narcotic drug, or under the influence of any other
drug to a degree which renders the driver incapable of safely driving a
not or vehi cl e;

(c) any felony in the comm ssion of which a notor vehicle is
(d)

used;
failure to stop and render aid in the event of a notor vehicle
acci dent
(2) As to other convictions,

resulting in the death or personal injury of another.
licensing authority in the honme state shal

reported pursuant to Article Ill, the
gi ve such effect to the conduct
as is provided by the |aws of the hone state.

MCA (enphasi s added) (pursuant to 6 61-5-401, Art. |1, (2), MCA

is defined as "the state which has issued and has the power to suspend

or

permt to operate a notor vehicle [i.e.

i nstance,
Montana is the hone state]").
Additionally, 6 61-5-107, MCA (1987), sets forth the driver's |icense
application
process and provides in pertinent part:

(3) VWhenever application is received froman applicant previously
licensed by any other jurisdiction, the departnment shall request a copy of
such applicant's driving record fromsuch previous |icensing jurisdiction.

When received, such driving records shall becone a part of the driver's
record in this state with the same force and effect as though entered on
the driver's record in this state in the original instance. [Enphasis added.]
In this case, it is unclear fromthe record whether Sidnore was |icensed to
drive

Montana at the tinme of his 1988 |Idaho DU conviction. However, as
i ndi cated by the enphasi zed | anguage in the preceding statutes, regardl ess of the

Section 61-5-401
"hone st ate"

revoke the use of the |license or in this

in | daho or

manner

in which the State of Montana received information concerning Sidnore's |daho
convi cti on,

this conviction is to be given the sane effect as if entered in Mntana.
Therefore, because Sidnore received his | daho DU

conviction in 1988, we apply the
statutory | anguage of 066 61-8-401 and -714, MCA (1987),

to determ ne not whether his
1988 I daho DU conviction should have been expunged from his |Idaho record, but

whet her his 1988 Idaho DU conviction should have been expunged from his Mntana
record.
Section 61-8-401, MCA (1987), provided in pertinent part:

(1) It is unlawful and punishable as provided in 61-8-714 and 61-
8-723 for any person who is under the influence of:
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(a) al cohol to drive or be in actual physical control of a vehicle

upon the ways of this state open to the public;

(b) a narcotic drug to drive or be in actual physical control of a

vehicle within this state;

(c) any other drug to drive or be in actual physical control of a

vehicle within this state; or

(d) al cohol and any drug to drive or be in actual physical control

of a vehicle within this state.
Additionally, & 61-8-714(5), MCA (1987), provided:

For the purpose of determ ning the nunber of convictions under this
section, "conviction" nmeans a final conviction, as defined in 45-2-101, in
this state or a simlar statute in another state or a forfeiture of bail or
collateral deposited to secure the defendant's appearance in court in this
state or another state, which forfeiture has not been vacated. An offender

is considered to have been previously convicted for the purposes of this
section if less than 5 years have el apsed between the comm ssion of the
present offense and a previous conviction. |If there has been no additiona
conviction for an offense under this section for a period of 5 years after a
prior conviction hereunder, then such prior offense shall be expunged from
the defendant's record. [Enphasis added. ]

As is seen fromthe | anguage of & 61-8-714(5), MCA (1987), which provided that
"[f]or the purpose of determ ning the nunber of convictions under this section,
‘conviction' nmeans a final conviction, as defined in 45-2-101, in this state or a
simlar
statute in another state . . .," this statutory expungenent provision applies to
Sidnore's
1988 I daho DU conviction. Furthernore, the | anguage of the DU expungenent
provi sion of & 61-8-714(5), MCA (1987), is identical to the | anguage of the BAC
expungenent provision of & 61-8-722(6), MCA (1989). Therefore, we concl ude that
Sidnore's 1988 Idaho DU conviction should have been expunged from his Mntana
record in 1993 pursuant to & 61-8-714(5), MCA (1987), just as his 1990 BAC conviction
shoul d have been expunged fromhis record in 1995 pursuant to & 61-8-722(6), MCA
(1989).

That is, the expungenent provision of 0 61-8-714(5), MCA (1987), provided that
if Sidnore did not receive an additional DU conviction within the five-year period
following his 1988 DU conviction, he was entitled to have his 1988 DU conviction
expunged fromhis record. Nothing in & 61-8-714(5), MCA (1987), provided that both

BAC and DU convictions received within the five-year period following Sidnore's 1988
DU conviction could be counted to determ ne whether Sidnore was entitled to have his
prior DU conviction expunged fromhis record. Consequently, whether Sidnore
recei ved a subsequent BAC conviction within the five-year period follow ng his 1988
DUl
convi ction would not affect his 1988 DU conviction's eligibility for expungenent
under
0 61-8-714(5), MCA (1987), providing he did not receive another DU conviction within
five years of the 1988 DU convicti on.

As Sidnore's driving record indicates, while he received a subsequent BAC
conviction in 1990, he did not receive another DU conviction during the five-year
peri od
following his 1988 Idaho DU conviction. Consequently, based on the plain | anguage
of
0 61-8-714(5), MCA (1987), Sidnore's 1988 Idaho DU conviction should have been
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automatically expunged fromhis Mntana record in 1993, as a natter of |aw See
Bow es, 947 P.2d 52. That is, all traces of information relating to his 1988 |daho
DUl
conviction contained in his Muntana record shoul d have been destroyed in 1993. See
Brander, 930 P.2d at 36 (citations omtted). Therefore, because Sidnore's 1988 | daho
DU conviction no |onger exists on his Montana record, it cannot be counted to
support
the present charge of felony DU, fourth offense, pursuant to 6 61-8-714, MCA
(1995).

Consequently, on this basis, we hold that the District Court erred by denying
Sidnore's notion to dismss Count | of the Information for |ack of original
jurisdiction.

2. Did the District Court err by not allowing Sidnore's testinony regardi ng what
he was inforned of by the Kalispell Gty Judge concerning his 1990 BAC conviction?
Sidnore alternatively argues that his 1990 BAC convi ction cannot be counted in
support of the charge of felony DU, fourth of fense, because he did not know ngly or
intelligently waive his right to counsel in that proceeding. Based on information
t he
Kalispell Gty Judge gave him Sidnore contends that he did not understand the | egal
consequences of his plea of guilty to the 1990 BAC charge, and, therefore, he did not
knowi ngly or intelligently waive his right to counsel.
In Issue 1, we determ ned that Sidnore's 1990 BAC conviction shoul d have been
expunged fromhis record pursuant to 6 61-8-722(6), MCA (1989), and, therefore, his
1990 BAC conviction could not be counted in support of the charge of felony DU,

fourth

of fense. Because our decision in Issue 1 is dispositive, we will not address this
I ssue.

3. Did the District Court err in denying Sidnore's notion to dismss due to the

fact that the 1988 |Idaho conviction was uncounsel ed, and there was no evi dence that
he had knowi ngly and intelligently waived his right to counsel?

Sidnore also alternatively argues that his 1988 |Idaho DU conviction cannot be
counted in support of the charge of felony DU, fourth offense, because he did not
knowi ngly or intelligently waive his right to counsel in that proceeding.

In Issue 1, we also determ ned that Sidnore's 1988 |daho DU conviction shoul d
have been expunged from his Montana driving record pursuant to & 61-8-714(5), MCA
(1987), and, therefore, his 1988 Idaho DU conviction could not be counted in support
of the charge of felony DU, fourth offense. Again, because our decision in Issue 1

IS
di spositive, we will not address this issue.
4. Did the District Court err in denying Sidnore's notion to dismss for failure
of the State to provide himthe opportunity to obtain excul patory evidence, i.e., an

i ndependent bl ood test?
On June 12, 1996, an evidentiary hearing was held concerning Sidnore's argunent
in his first notion to dismss that his right to obtain excul patory evi dence was
vi ol at ed.
During this hearing Sidnore's arresting officer testified that when he processed
Si dnor e
for driving under the influence, he read the Inplied Consent Law to Sidnore tw ce and
Sidnore read it once. Then he asked Sidnore to take a breath test and Sidnore
ref used.
Sidnore's arresting officer also testified that after reading the Inplied Consent
Law to
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Si dnore, Sidnore requested a blood test and that he advised Sidnore that after
processi ng, he would give Sidnore a tel ephone book to | ocate sonmeone to performthe
bl ood test. Furthernore, he told Sidnore that when Sidnore | ocated soneone, he woul d
take Sidnore to have the blood test performed. Thereafter, Sidnore was placed in a
booki ng cell which contained a tel ephone and was gi ven a phone book. The arresting
officer testified that Sidnore renmained in the booking cell for 30-45 m nutes and
during
that tine he was no nore than a few feet away from Si dnore, separated only by bars
and
an open doorway. Yet, during that tine, Sidnore never nmade arrangenents for an
i ndependent bl ood test.

Cting Gty of Witefish v. Pinson (1995), 271 Mont. 170, 895 P.2d 610, Sidnore
argues that his due process rights were viol ated because he was denied the
opportunity
to obtain excul patory evidence. Specifically, Sidnore asserts that he refused an
of ficer-
desi gnated breath test and stated that he wanted an independent blood test. However,
Si dnore contends that the officer sinply provided himw th a phone book to |ocate a
doctor or nurse who was willing to draw bl ood rather than transporting himto the

| ocal
hospi tal energency roomfor the blood test. Therefore, Sidnore argues that by
failing
to take himfor a blood test, the officer violated his right to obtain excul patory
evi dence.
Accordingly, Sidnore concludes that the District Court erred when it failed to
di sm ss

the felony DU charge against himon this basis.

Relying on State v. Klinkhanmer (1993), 256 Mont. 275, 846 P.2d 1008, the State
responds that Sidnore did not request an independent blood test. Rather, the State
ar gues
that Sidnore, |ike Klinkhanrer, requested a blood test in lieu of the officer-
desi gnat ed
breath test, and, therefore, this constituted a refusal of the officer-designated
test rather
than a request for an independent blood test. Additionally, citing State v. Cark
(1988),

234 Mont. 222, 762 P.2d 853, the State argues that the arresting officer did not
i npede
Sidnore's ability to obtain an i ndependent bl ood test. Accordingly, the State
concl udes
that the District Court properly denied Sidnore's first notion to dismss on this
basi s.
In addition to the officer-designated breath test provided for under & 61-8-
402,

MCA (1995) (the Inplied Consent Law), 0 61-8-405(2), MCA (1995), allowed for
additional tests to determ ne bl ood al cohol. Section 61-8-405(2), MCA (1995),
provi ded:

The person may, at the person's own expense, have a physician or
regi stered nurse of the person's own choosing adm nister a test, in addition
to any adm nistered at the direction of a peace officer, for the purpose of

det erm ni ng any neasured anount or detected presence of alcohol or drugs
in the person at the tinme alleged, as shown by analysis of the person's
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bl ood, breath, or urine. The failure or inability to obtain an additional test
by a person does not preclude the adm ssibility in evidence of the test or
tests taken at the direction of a peace officer.

In State v. Swanson (1986), 222 Mont. 357, 722 P.2d 1155, after quoting 6 61-8-
405(2), MCA, we recogni zed that an accused person has a constitutionally guaranteed
right to attenpt to obtain excul patory evidence. Swanson, 722 P.2d at 1157. DMbre
specifically, we recognized that the accused's right to obtain excul patory evidence
includes the right to obtain an independent test to establish sobriety when charged

with
the of fense of driving under the influence, even if the accused has refused a test
of fered
by a | aw enforcenent officer. Swanson, 722 P.2d at 1157. Furthernore, we held that
"[w hile the police have no duty to assist an accused in obtaining i ndependent

evi dence
of sobriety, they cannot frustrate such an effort through either affirmative acts or
their
rules and regul ations.” Swanson, 722 P.2d at 1158.

In State, City of Bozeman v. Peterson (1987), 227 Mont. 418, 739 P.2d 958, we
"clarified" the rule in Swanson concerning the accused' s right to obtain an
i ndependent
bl ood test as foll ows:

For the purpose of clarification of our rule in Swanson that one
accused of a crinme involving intoxication is entitled to obtain a bl ood test,
it should be explained that the rule applies only when (1) the defendant has
timely clained the right to a blood test, and (2) the officer or officers do
not unreasonably inpede the defendant's right to obtain a blood test. If a

bl ood test of the defendant is unavail able through no unreasonabl e acts of
an officer or officers, the Swanson rul e does not apply.

Peterson, 739 P.2d at 961 (enphasis added). W subsequently quoted the criteria
necessary for the Swanson rule to apply again in Cark, 762 P.2d at 856; Klinkhamrer,
846 P.2d at 1011; and Pinson, 895 P.2d at 612.

Wt hout disagreeing with the quoted material of Peterson previously set forth,
we
conclude that the second criterion, as witten, is granmatically incorrect. As we
expl ai ned in Klinkhamrer:
Both criteria nmust be satisfied in order to support an allegation of a
violation of a defendant's due process rights. The Swanson rule wll not
apply if the defendant either fails to tinmely request the test, or the test is
unavai | abl e t hrough no unreasonabl e acts of |aw enforcenent.

Kl i nkhammer, 846 P.2d at 1011. |In other words, the rule in Swanson will apply only
if the defendant can establish that he nade a tinely request for an independent test
and
that a | aw enforcenent officer unreasonably inpeded his right to obtain the test.
However, as it is currently witten, the second criterion sets forth that a
def endant mnust
establish that a | aw enforcenent officer did not unreasonably inpede his right to

obt ain
an i ndependent blood test to support an allegation that his due process rights were
vi ol at ed. As such, the second criterion is inconsistent with the rule as set forth
in
Swanson. Therefore, for the second criterion to be granmatically correct, it should
read
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"(2) the officer or officers do not unreasonably inpede[d] the defendant's right to
obt ain
a blood test."
Accordingly, to clarify our rule in Swanson that one accused of a crine

i nvol vi ng
intoxication is entitled to obtain an independent blood test, we hold that the rule
applies
only when (1) the defendant has tinely clainmed the right to an i ndependent bl ood
test,

and (2) a law enforcenent officer has unreasonably inpeded the defendant's right to
obtai n an i ndependent blood test. Both criteria nust be satisfied in order to
support an
allegation of a violation of a defendant's due process rights. The Swanson rul e
will not
apply if the defendant either fails to tinmely request the independent blood test, or
t he
i ndependent bl ood test is unavail able through no unreasonable acts of |aw
enf or cenent .
Furthernore, after this appeal was submtted on briefs, we decided the case of
Cty of Kalispell v. Strand (Mont. No. 96-366, decided Decenber 16, 1997). In Strand,
we reaffirnmed the rule in Swanson and acknow edged that Swanson did not create for

| aw
enforcenent officers an affirmative duty to assist the accused in obtaining
i ndependent
evi dence of sobriety, nor did that case go so far as to create a duty on the part of
t he

police to informthe accused of the right to obtain an independent bl ood test.
Strand, slip
op. at 6. However, without disrupting the rule set forth in Swanson, we took the

next
step and held that "due process requires that the arresting officer informthe
accused of
his or her right to obtain an independent blood test, regardl ess of whether the
accused
consents to the test designated by the officer.” Strand, slip op. at 6. W

expl ai ned t hat
due to the evanescent character of bl ood al cohol evidence, the accused' s right to

obt ai n
an i ndependent bl ood test is rendered neani ngl ess unless the accused is apprised of
this
right while the blood can still be analyzed. Strand, slip op. at 6-7. Therefore,
we hel d
that a | aw enforcenent officer has an affirmative duty to informthe accused of the
right

to obtain an independent blood test at the tinme of arrest. Strand, slip op. at 7.
In Strand, the Kalispell police departnent had an express policy that |aw
enforcenent officers should not read to the accused the inplied consent advisory

form

whi ch expl ai ned the substance of Montana's inplied consent statutes, unless or until
t he

accused refused to submt to an officer-designated sobriety test. Strand, slip op.
at 4.
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Because Strand had submitted to the officer-designated breath test, he was never
read the
form and, consequently, was never inforned of his right to obtain an i ndependent
bl ood
test. Strand, slip op. 4-5. Because Strand was not infornmed of his right to
obtain an
i ndependent bl ood test, we concluded that his due process rights were viol at ed.
Strand,
slip op. at 8.
In the case at bar, Sidnore does not argue that his due process rights to
obtai n
excul patory evidence were viol ated because he was never infornmed of his right to
obt ai n
an i ndependent blood test, as was the case in Strand. Rather, Sidnore argues that
hi s due
process rights were viol ated because his arresting officer failed to take himto the
| ocal
enmergency room for an independent blood test after he requested the test.
Therefore, as
di scussed previously, for Sidnore to support his allegation that his due process

rights
were violated, he nust establish that his request for an independent blood test was
tinmely
and that the | aw enforcenent officer unreasonably inpeded his right to obtain the
bl ood

test. See Swanson, 722 P.2d at 1157-58.
First, we note that the State argues on appeal that Sidnore did not request an
i ndependent bl ood test. However, contrary to this argunent, we note in the District
Court record that the State clearly states in its June 3, 1996 Response to Sidnore's

notion to dismss that "[d]uring the Dg;gégant's DU processing at the Lake County
Sheriff's Departnent the Defendant did request an independent blood test." Because
State's argunent that Sidnore did not re;JzZt an i ndependent blood test is not only
supported by the trial court record but arg; is raised for the first tine on appeal,
not address it. See State v. Fuhrnangmiiggé), 278 Mont. 396, 404, 925 P.2d 1162,
1167

(citing State v. Henderson (1994), 265 Mont. 454, 458, 877 P.2d 1013, 1016).
Consequently, we conclude that Sidnore nmade a tinely request for an i ndependent bl ood
test. Accordingly, we nust only determ ne whether the State unreasonably inpeded
Sidnore's right to obtain an i ndependent bl ood test.

Sidnore in essence argues that his arresting officer had a duty to take himto
t he
| ocal emergency roomfor an independent blood test, and that by failing to do so, the
arresting officer violated his right to obtain excul patory evidence. W disagree.

As we
expl ained in Cark, soneone accused of crimnal intoxication has a constitutional
right
to obtain excul patory evidence, but such right is limted. dark, 762 P.2d at 855.
That
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is, law enforcenment officers do not have an affirmative duty to assist the accused in
obt ai ni ng excul patory evidence, rather |aw enforcenent officers must only avoid
interfering with the accused's efforts to obtain an i ndependent sobriety test.
Clark, 762
P.2d at 855-56 (citing Swanson, 722 P.2d at 1158).
In Clark, a police officer arrested Clark for driving under the influence.
Duri ng
t he booki ng procedure, Cark interrupted the arresting officer's reading of the
St ate of
Mont ana I nplied Consent Law Advisory Formto request a physician's care which the
arresting officer denied. Thereafter, Cark again interrupted the arresting officer

and
stated that he wanted "a physician and registered nurse at this nonent to take a
sanpl e
of my blood." The arresting officer replied "just a mnute" and finished reading the
i nplied consent form Clark then refused the breath test offered. After placing
a ark
in a holding cell, the arresting officer nade five phone calls for O ark, including
t hree

to Cark's physician. During these tel ephone calls, O ark never requested that the
physician performa blood test. Cark, 762 P.2d at 855.

W rejected Cark's argunment that due to his request during the reading of the
inplied consent |law, the arresting officer was on notice that he was requesting an
i ndependent bl ood test and that by not aiding himin obtaining the test his rights

wer e
violated. Rather, we concluded that C ark was given an opportunity to obtain an
i ndependent bl ood test when the officer made phone calls on Cark's behalf to Cark's
physician but that Clark failed to take the opportunity to set up an independent
bl ood test.
Therefore, we held that Cark's due process rights had not been violated. dark, 762
P.2d at 856.

Here, after requesting an independent blood test, Sidnore's arresting officer
advi sed himthat after processing, he would give Sidnore a tel ephone book to |ocate
soneone to performa blood test. Furthernore, Sidnore's arresting officer told
Si dnor e
that once Sidnore | ocated soneone to performthe test, he would take Sidnore to have
the test perforned. Thereafter, he placed Sidnore in a booking cell which contained
a
tel ephone and Sidnore was given a tel ephone book. Sidnore remained in the booking
cell for 30-45 mnutes while his arresting officer was no nore than a few feet away,
separated only by bars and an open doorway. However, despite having access to a
t el ephone and a tel ephone book during this period of tinme, Sidnore, |like O ark,
failed to
take the opportunity to make arrangenents for an i ndependent bl ood test.

As we explained in Cark, Sidnore's request for an independent blood test did

not
create a duty on the part of his arresting officer to take himto the | ocal hospital
energency roomfor a blood test to be perforned. See Cark, 762 P.2d at 855-56.
Rat her, Sidnore's arresting officer was only required to avoid interfering with
Sidnore's
efforts to obtain the independent blood test. Cark, 762 P.2d at 855-56. Here,
Sidnore's
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arresting officer did not interfere with Sidnore's efforts to obtain an i ndependent

bl ood
test. Instead, after Sidnore requested an independent blood test, Sidnore's
arresting
of ficer provided himwi th the opportunity to obtain an independent bl ood test by
gi vi ng

hi m access to a tel ephone and a tel ephone book and by inform ng himthat
transportation
woul d be provided to the test once Sidnore made arrangenents. Despite this
opportunity, Sidnore failed to nmake arrangenents for the independent bl ood test.
Therefore, while Sidnore made a tinely request for an independent blood test,
t he
unavailability of the test was not caused by the unreasonable acts of
enf orcenment, but
rat her was caused by Sidnore's own failure to act after he requested the i ndependent
bl ood test and was given the opportunity to arrange the test. As such, we concl ude
t hat
Si dnore's due process rights were not viol ated.
District
Court did not err in denying Sidnore's notion to dismiss on this basis.
5. Did the District Court err by either instructing the jury that Sidnore was
charged with a felony and as to his three prior convictions and requiring the State
to present evidence of such or avoiding that by requiring himto stipulate prior to

| aw

Accordingly, we hold that the

trial?
Sidnore filed a pretrial nmotion in Iimne to exclude introduction of evidence
of his
prior convictions and that his current charge was a felony. Prior to trial, the
District
Court, for the purposes of establishing jurisdiction, asked the parties to stipulate
that the
requi site nunber of convictions existed for Sidnore's current DUl offense to be
char ged

as a felony, fourth offense, in the District Court. Sidnore's counsel agreed to the
stipulation, reserving the right to appeal his three notions to dism ss which the
District
Court had denied. Now, on appeal, Sidnore challenges this stipulation. However,
because Sidnore raises this issue for the first tinme on appeal, we will not address
it. See
State v. Weeks (1995), 270 Mont. 63, 86, 891 P.2d 477, 491.

In sum we conclude that Sidnore's due process right to obtain an i ndependent
bl ood test was not violated, and, therefore, we hold that the District Court did not
err in
denying Sidnore's notion to dismss on this basis. However, we conclude that both
Sidnore's 1990 BAC conviction and his 1988 Idaho DU conviction should have been
expunged as a matter of |aw fromhis Montana record. Consequently, we hold that the
District Court erred by denying Sidnore's notion to dismss Count | of the

I nformation
Accordingly, we reverse the District Court and
or der
it to dismss the felony charges agai nst Sidnore.
Rever sed.

for lack of original jurisdiction.

/'S JAMES C. NELSON
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We Concur:

IS J. A TURNAGE
/'Sl W WLLI AM LEAPHART
/'S TERRY N. TRI EVEI LER

/'S JI'M REGNI ER
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