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The petitioner, David F. Stufft, petitioned the District Court for the Eighth
Judi ci al
District in Cascade County for dissolution of his nmarriage to the respondent, Myl a
S.
Stufft. The District Court entered a decree which dissolved the parties' marri age,
di vi ded
the marital estate, established David' s responsibility for child support, and awarded
mai nt enance to Mayla. David appeal s the nmai ntenance and child support awards, and
t he
division of the parties' property. W affirmin part and reverse in part the
j udgnent of
the District Court, and remand for further proceedings consistent with this opinion.

The i ssues on appeal are as foll ows:

1. Did the District Court err when it divided the marital estate?

2. Did the District Court err when it awarded child support?

3. Did the District Court err when it awarded nai ntenance to Myl a?

FACTUAL BACKGROUND

David and Mayla Stufft were married in 1971. Three children were born of the
marriage. During their marriage, David attended and graduated from | aw school.
Fol l owi ng his graduation in 1977, the famly noved to Cut Bank, where David continues
to practice law. The parties' marriage was di ssolved in 1995 and David and Mayl a
wer e
granted joint custody of the children. Mayla was designated the primary residenti al
cust odi an.

In the parties' first decree of dissolution, the court distributed the property
in the
marital estate and awarded Mayla child support and nmai ntenance. David appeal ed from
the District Court's decision. See In re Marriage of Stufft (1996), 276 Mont. 454,
916
P.2d 767. We remanded for reconsideration of issues related to property val uati on,
child
support, and mai ntenance. This appeal is fromthe District Court's decision
fol |l ow ng
remand.

As a result of the first appeal, we remanded this case to the District Court
for:
(1) findings which would explain how it calculated its award of child support based
on
the gui delines and any deviation therefrom (2) findings to support a val uation of
t he
Stufft Farm Stock and the Stufft Law Firm and (3) reconsideration of maintenance in
t he
context of the other issues. See Stufft, 276 Mont. at 461-62, 916 P.2d at 770-72. W
also instructed the District Court to reconsider its distribution of the marital
estate assets
and debts once the court had determ ned the value of the Stufft Law Firm and the
Stufft
Farm Stock. See Stufft, 276 Mont. at 461, 916 P.2d at 772.

Foll owi ng remand, the District Court held another hearing and heard additi onal
testinony. On January 13, 1997, the District Court issued its findings of fact and
conclusions of law, and on January 22, 1997, issued its nodified decree. David
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appeal s
the District Court's valuation and division of marital property and its award of
child
support and nai nt enance.
| SSUE 1

Did the District Court err when it divided the nmarital estate?

We review the findings of fact upon which a district court's division of marital
property is based to determ ne whether they are clearly erroneous. See Stufft, 276
Mont .
at 459, 916 P.2d at 770. If those findings are not clearly erroneous, the district
court's
di stribution of property is discretionary and is reviewed for an abuse of
di scretion. See
Stufft, 276 Mont. at 459, 916 P.2d at 770.

The District Court distributed assets worth $111,421 to Mayla, and assets worth
$133,500 to David. As part of this distribution, Mayla received a certificate of
deposi t
worth $19,800, furniture valued at $20,000, the fam |y honme val ued at $155, 000, a
vehicl e valued at $5,500, and a travel trailer valued at $2,000. David received the
assets
of the Stufft Law Firm which the court valued at $50,000, 20 shares of stock from
Stufft
Farns val ued at $1,000, furniture valued at $10,000, a boat and trailer valued at
$9, 500,

a horse valued at $500, a 1994 Dodge val ued at $20, 000, and 50 percent interest in
Davi d's partnership rental building valued at $20,000. The court assigned debt in

t he

amount of $76,233 to Mayla, and debt in the amobunt of $112,000 to David. On appeal,
David assigns error, in general, to the District Court's property distribution and,
specifically, to the District Court's award of the $19,800 certificate of deposit to
Mayl a,

the distribution of furniture of sentinental value, the award of the total value of
t he

famly honme to Mayla, the assignnment of debt related to the famly honme and David's
| aw

practice, the valuation of the Stufft Law Firm the distribution of the famly's
horse, and

the value of the autonobile awarded to Mayla. W wi Il address each of these issues
i ndi vi dual ly.

A Certificate of Deposit

Davi d contends that he spent the value of the $19,800 certificate of deposit
awarded to Mayla on operating expenses for his law firmprior to the original tria
and,
therefore, that he should not be required to pay Mayl a the equi val ent of what is now
a
di ssi pated asset. According to David, the court awarded a "non-existent”
certificate of
deposit to Mayla which was spent by the tine of the first trial. W conclude,
however,
that David' s own testinony and proposed findings of fact and concl usions of |aw
support
the District Court's award. First, we note that at a hearing held on Decenber 10,
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1996,
David testified that the certificate of deposit was in existence at the tine of
trial. Second,
in his proposed findings of fact and concl usions of law fromthe original hearing,
Davi d
lists as a marital asset a $19,800 certificate of deposit as property that should be
awar ded
to him Based on this evidence, we conclude that the District Court's finding with
regard
to the existence of the certificate of deposit was not clearly erroneous and its
award of
that itemwas not an abuse of discretion. The fact that David chose to dissipate
what the
District Court had determned to be a marital asset does not preclude the
di stribution of
the val ue of that asset to Myl a.
B. Furniture

Davi d next contends that Mayla has in her possession several itens of furniture
whi ch have sentinental value to David. The District Court ordered Mayla to return
t hose
items or certify in witing that she no | onger has them The court also ordered
that if any
furniture itemis being used for the benefit of any of the children, then it shoul d
be
returned when that child matures and | eaves the famly hone. At trial, David
descri bed
these itens of furniture as being a roll-top desk, an |Indian hanmer head, anti que
l[iving
roomfurniture, half of a collection of oriental rugs, an antique oak table, and an
anti que
Colt revolver. The court described these itens of furniture, valued at $10, 000, as
including a roll-top desk, antique living roomfurniture, a toboggan, and an |ndian
hanmer head, but failed to nention the collection of oriental rugs, the antique oak
t abl e,
and the antique Colt revolver. W affirmthe District Court's finding which
requires
Mayla to certify, in witing, that she no | onger has possession of those itens. W
al so
affirmthe District Court's finding that Mayla keep in possession the itens of
furniture
used for the benefit of the children until the children have |left Myl aps hone.
However,
because the District Court failed to designate a specific distribution for half of
t he
collection of oriental rugs, the antique oak table, and the antique Colt revolver, we
remand this portion of the case to the District Court for a distribution of those
itenms or
an expl anati on of whether they are included in the $10,000 furniture distribution to
Davi d.
C Award of the net sale proceeds of the fam |y honme to Mayl a

David maintains that the District Court erred when it awarded the net sale
proceeds of the famly honme to Mayla and did not recognize his contributions to the
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financing of the hone. He contends that the District Court should have credited him
with
$11, 800 of the purchase price as funds traceable to a trust fund owned by David
prior to
the marriage. David also argues that the District Court should have credited him
for the
$4, 200 he spent on repairs to the hone before it was sol d.

In In re Marriage of Eklund (1989), 236 Mont. 77, 768 P.2d 340, we held that a
portion of the marital estate may be set aside if it is traceable to one party or
t he ot her.
Whether it is traceabl e depends on the adequacy of the evidence presented in the
case.
Premarital property is considered commngled with the marital estate when there is no
attenpt during the marriage to segregate the property. See In re Marriage of
Danel son
(1992), 253 Mont. 310, 318, 833 P.2d 215, 220. In Eklund, the husband' s parents
| oaned hi m $60, 000 to buy a house. A prom ssory note naned only the husband as the
obl i gor and naned both of his parents as payees. The parties had been married for
four
years when the husband filed for dissolution. At trial, the parents testified that
their
donative intent was to make a gift solely to the husband. Pursuant to the tax
pl anni ng
advice the parents received, they both intended to nake a separate $10,000 gift to
their
son each year, as they had done with each of their other children. Eklund, 236 Mont.
at 79, 768 P.2d at 342. The facts in Eklund present a clear case of funds which are
traceable to one party. The situation in this case is very different. David's
trust fund
noney was property which he brought into the marriage in 1971 and used to help
fi nance
the famly honme. Neither David nor Mayla testified that David i ntended to keep those
funds separate fromthe marital estate. David and Mayla's marriage |asted for
twenty-
four years, as opposed to the four-year marriage in Eklund. Based on this evidence,
we
concl ude that there was no evidence that David nade any effort to segregate his
contribution to the parties' home; it has now been conmngled with the nmarital
est at e;
and the District Court's award of the entire value of the famly hone to Mayl a was
not
an abuse of discretion.

David al so contends that the District Court erred when it did not give him
credit
for the $4,200 he spent preparing the famly hone for sale after Mayla noved out.
The
District Court considered David's contention but found that his $4,200 was of fset by
t he
property he renoved fromthe house and the fact that he failed to pay sone of the
house
paynents as previously ordered by the court. Based on these facts, we again concl ude
that the District Court did not abuse its discretion. W therefore affirmthe
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District
Court's award of the net proceeds of the sale of the famly home to Myl a.
D. Assi gnnment of debt related to the fam |y honme and Davi dps | aw practice
We have previously reviewed the findings with regard to the District Court's
assi gnnent of debt related to the famly honme and David' s | aw practice, and have
stated
our conclusion in Stufft, 276 Mont. 454, 916 P.2d 767. |In that case, we rejected
Davi d' s
contention that the distribution was "unfair"” and affirned the District Court's debt
all ocation. W stated:
We have reviewed the court's assignnent of debt and note that the debt
assigned to David is either personal to himor to his business. David took
out a second nortgage on the famly honme and incurred further debt to
purchase a practice and office building fromwhich he alleges he received
$12,000 that he then invested in his current practice. David' s current
practice, Stufft Law Firm is an asset of David and we have said that the
debts of a business are the responsibility of whonever has the interest in
that business. See In re Marriage of Childers (1985), 216 Mnt. 125, 127,
700 P.2d 594, 595.

Stufft, 276 Mont. at 461, 916 P.2d at 771.

Foll owi ng the original property distribution, in which David was awarded the
Stufft law firmand Mayla the famly hone, David converted to his own use $27, 885. 56
of the proceeds fromthe sale of the famly home. The District Court, however, did
not
award any of the proceeds fromthe sale of the hone to David. All of the net
pr oceeds
were awarded to Mayla. On appeal, David contends that his conversion of these funds
was justified because he used the noney to pay off the nortgage on his | aw practice
which, in his opinion, was for the benefit of both Mayla and him For this reason
Davi d
argues, he should be free of any obligation to repay Mayla that anount. The District
Court, however, ordered that David repay Mayla the anmount which he converted for the
benefit of his law practice. Based on our decision in Childers in which we said
that the
debts of a business are the responsibility of whonever has the interest in that
busi ness,
we agree with the District Court that it was not unreasonable to assign the debt to
fi nance
David's law firmto David since he was the party who received that asset in the
marit al
property distribution. Accordingly, we affirmthe District Court's distribution of
t he debt
related to the fam |y honme and David's busi ness.

E. Val ue of the Stufft Law Firm

David contends that the District Court erred when it determ ned the value of the
Stufft Law Firm He argues that the District Court overval ued the goodwi || of the
| aw
firmand assigned that anmount to David as an asset in the distribution of the marital
property. In In re Marriage of Hull (1986), 219 Mwnt. 480, 712 P.2d 1317, we
di scussed the valuation of the goodwi ||l of a professional practice and concl uded
that the
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goodwi I | of such a practice nay be a marital asset subject to property division in a
marriage dissolution. See Hull, 219 Mont. at 485, 712 P.2d at 1321. In Hull, we
adopted the follow ng | anguage fromthe WAashi ngton Suprenme Court as part of our
anal ysis and determ nation of the value of goodw I|: "The determ nation of [goodw || ]
val ue can be reached with the aid of expert testinony and by consideration of such
factors
as the practitioner's age, health, past earning power, reputation in the comunity
for
j udgenment, skill and know edge, and his conparative professional success.” Hull, 219
Mont. at 484, 712 P.2d at 1320 (citing In re Marriage of Fleege (Wash. 1979), 588
P. 2d
1136). In Hull, the husband argued that this Court should pay nore attention to the
testinony of two nenbers of the same profession who practiced with him as well as
t he
testinony of the husband's own accountant, than to the testinony of a CPA who
speci alizes in val uing busi nesses. See Hull, 219 Mont. at 488, 712 P.2d at 1322. W
concluded that the CPA s analysis of the value of goodw Il was understandabl e and
reasonabl e and had considered the various factors which we had approved of in our
adoption of Washington's goodw Il analysis. W further concluded that the evidence
subnmitted by that CPA was understandabl e, substantial in nature, and reasonabl e. e
held that the district court did not err when it assigned the value it did to the
husband' s
pr of essi onal practice based on the expert testinony of that CPA. See Hull, 219 Mnt.
at 488, 712 P.2d at 1323.

Simlarly, in this case, Mayla presented the expert testinony of a CPA regardi ng

the valuation of the goodw I| associated with David's law firm David naintains
that the
CPA's appraisal of the Stufft Law Firm s goodwi Il is inadequate and based on a faulty

analysis. The District Court recognized that David's cross-exam nation of the CPA
reveal ed sonme i nadequacies in the CPA s appraisal; however, the court found that the
CPA' s appraisal was the nost credible evidence presented to the court. David
present ed

no expert testinmony to contradict that of Mayla's CPA, and maintained that the |aw
firm

was nerely worth the value of its office equipnent. |In conparison, the CPA testified
that his expertise for the past ten years has been in the valuation of various types
of

prof essi onal practices. H s nethod of valuing the goodw Il of professional
practices is

to convert the law firms earnings to a nmultiple of the gross incone, based upon the
profitability of the business, and its going concern val ue based on an ongoi ng

cust oner

group. The CPA relied principally upon the law firmis tax returns to find the fee

i ncome

of the law firm then applied a goodw || factor of 25 percent to the val ue of the
busi ness.

The 25 percent figure is based upon statistics for simlar types of professional
practices

where the rate of retention of clients is conparable. The anmount he arrived at from
this

equati on was exclusive of the underlying assets in the business. The CPA arrived at
a
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goodwi I | value for the Stufft Law Firm of $43, 605.

Al t hough David's cross-exam nation of the CPA rai sed sonme rel evant questions
regardi ng the nethod of valuation, David offered no expert testinony which m ght
of fer
a reasonable alternative to the CPA's valuation of the Stufft Law Firms goodw | I.
The
District Court, therefore, found that the CPA's appraisal was the nost credible
evi dence
presented to the court and concluded that the goodwi Il of David's law firmis val ued
at
$43, 605.

Based on the testinony presented in this case, and the fact that it was
uncontroverted by any conparabl e expert testinony from David, we conclude that the
District Court's valuation of the goodwi || attached to David's | aw practice was

supported

by substantial evidence and was not clearly erroneous.

F. Val ue and distribution of the horse awarded to David and the vehicle awarded to
Mayl a

Wth regard to the valuation of the horse awarded to David and the vehicle
awarded to Mayla, we reverse the findings of the District Court. After a review of
t he
record we have, first, found no indication of who actually owns the horse val ued at
$500
and distributed as an asset to David. |If neither Mayla nor David own the horse, and
it
is instead owed by the parties' daughter, then it cannot be distributed as an asset
of the
marital estate. Second, Mayla replaced the famly van with another vehicle sonetine
after the date of the first trial in this matter. At the tinme of the dissolution
Mayl a
represented that the van had a val ue of $15, 000, against which there was a debt of
$5,467. The vehicle for which she exchanged the van has a val ue of $5, 500, but
$4, 420
is owed for that vehicle. Despite this exchange of property, the District Court
failed to
account for the difference in value of the two vehicles and any i ncome gai ned from
t he
sal e of one vehicle and purchase of the other. Therefore, because the findings of the
District Court regarding the horse and autonobile are not supported by substanti al
evi dence, we conclude that they are in error and we renmand to the District Court for
a
det erm nation of value and redistribution.

| SSUE 2

Did the District Court err when it awarded child support?

The District Court ordered David to pay Mayla the sum of $336 per child per
nmonth for the care, support, and nmi ntenance of the parties' mnor children. W
review
findings of fact to determ ne whether they are clearly erroneous. See Production
Credit
Ass'n v. DeSaye (1991), 250 Mont. 320, 322, 820 P.2d 1285, 1286. W review a
district courtps award of child support to determ ne whether the district court
abused its
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di scretion. See In re Marriage of Craib (1994), 266 Mnt. 483, 490, 880 P.2d 1379,
1384. This Court has stated that "a district court nust apply its discretion in a
realistic

manner, taking into account the actual situation of the parties.” In re Marriage of
Noel

(1994), 265 Mont. 249, 252, 875 P.2d 358, 359. See also D.F.D. and D.G D. (1993),
261 Mont. 186, 203, 862 P.2d 368, 378; In re Marriage of Anderson (1993), 260 Mnt.
246, 255, 859 P.2d 451, 457. Additionally, the court nust consider the factors set
forth

in 0 40-4-204, MCA, as well as those found in the Child Support CGuidelines, Title 46,
chapter 30, Montana Adm nistrative Rules. A district court is required to make
specific

findings in witing to explain its calculation of child support and any devi ati on
fromthe

guidelines. See In re Marriage of Brandon (1995), 271 Mont. 149, 152, 894 P.2d 951,
953. As with the District Court's property distribution, David assigns error to
sever al

of the findings which underlay the award of child support. W will address each

i ssue

i ndi vi dual ly.

A Davi d's net incone

David's first assignnment of error is the District Court's classification of
Davi d' s
sel f-enpl oynent earnings as wages, instead of as self-enploynent net earnings. On
appeal, David clains that the District Court cal culated his net incone as $50, 000,
when
in actuality his net income is nuch less. Upon review of the District Court's
fi ndi ngs,
we note that David is mstaken and the District Court calculated his net incone to be
$30, 040.

The District Court listed David s $50,000 i ncone under the section of the child
support guidelines worksheet |abeled "G oss incone (annual)."” This section includes
"sel f-enpl oynent net earnings" as well as "wages" and various other sources of
i ncone.

There is no indication in the record that the District Court intended to categorize
this

i ncomre as "wages" and not as "self-enploynent net earnings.” The District Court took
into consideration the fact that a self-enployed individual has greater taxes for
such itens

as social security in the "Allowabl e deductions (annual )" portion of the worksheet.
In

David's case, his total allowable deductions, including alinony, federal, state, old
fund,

and social security taxes, totaled $19,960. David's total net incone was, therefore,
accurately calculated by the District Court as $30,040 which coincides with David's
contention on appeal that "[his] net earning at best as reflected by his own tax
returns is

not even $40, 000." Accordingly, we affirmthe District Court's cal cul ation of
Davi d' s

net incone.

B. Mayl a' s gross incone

Davi d's second assignnment of error with regard to the child support award is the
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District Court's calculation of Mayla's gross incone. His argunment on appeal is

that the

District Court undervalued Mayla's incone and, therefore, caused himto have to pay a
greater anount in child support. David contends that Mayla's gross incone is

$38, 811.

This includes her wages of $33,912 and $4, 899 in annual enployer provided nedi cal
benefits. The District Court, on the other hand, concluded that Mayla's gross incone
totals $39,912, which includes her wages of $33,912 and $6, 000 of "other taxable
incone." The District Court calculated Mayla's gross incone as $1,101 nore than
David's own cal cul ation of her income. The District Court's inclusion of $6,000 as
"ot her taxable inconme" nore than sufficiently provides for such things as Mayla's
annual

enpl oyer provided nedi cal benefits. W therefore affirmthe District Court's

cal cul ation

of Mayla's gross incone.

C. Mayl a' s assets
Davi d argues that the District Court erred when it cal cul ated the val ue of
Mayl a' s

bank account and other assets. He contends that at the tinme the court determ ned the
amount of child support David was to pay, Myla had $10,000 in her bank account and
a certificate of deposit worth $14,000. During the second trial in this matter,
Mayl a
testified to the existence of these assets; however, these anmobunts are not i ncluded
in the
child support guidelines worksheet used by the court. |If, in fact, these assets were
present at the tinme the child support cal culations were nade, then the D strict
Court nust
take theminto consideration as part of the child support calcul ation. Therefore, we
vacat e
the child support award and remand this issue to the District Court for a
redet erm nati on
of the parties' child support obligations after considering those funds.
D. Deductions from Mayl a's gross i ncone

Davi d contends that the District Court erred when it all owed as deductions from
Mayl @' s gross income, $600 per year for union dues, $2,204 per year for retirenment
contributions, $248 per nonth for nedical insurance prem uns, and all Mntana
Wor ker' s Conpensation Enpl oyee Tax Liability paynents. David argues that either there
is no evidence which would support these deductions or, in the case of the Mntana
Worker's Conpensation Tax Liability paynments, there is evidence that directly
contradicts
the District Court's inclusion of that anbunt as a deduction from Mayla's gross
i ncone.
We agree, based on our review of the record, that there was no proof of Myla's
obligation to pay these anounts. Therefore, when the District Court recal cul ates the
child support anmount on remand, we hold that these anpbunts are not to be included as
deductions from Mayl a's i ncone.
E. Variance fromthe child support guidelines

David further contends that the District Court failed to consider as a variance
from
the child support guidelines the cost of |ong-distance visitation with his children.
According to David, this cost anpbunts to $862 per year in travel expenses. David
al so
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argues that the District Court failed to take into consideration, as a variance from
t he

child support guidelines, his financial condition. A court is allowed to grant a
vari ance

fromthe child support guidelines to account for the financial condition of a parent
and

the costs related to | ong-di stance visitation. See 46.30.1543(h) and (1), ARM Upon
review of the child support guidelines worksheet used by the District Court, we
agree that

the court failed to take into consideration both the cost of David s |ong-distance
visitation

with his children and his financial condition when cal culating the anount of child
support .

Davi d presented evidence at trial of |ong-distance visitation expenses, as well as
hi s

present debt. It is unclear why the District Court deviated fromthe guidelines by
not

considering these factors in its calculation of child support. A district court is
required

to make specific findings in witing which explain how it calculated its award of
child
support pursuant to the guidelines and any deviation therefrom See Stufft, 276
Mont .
at 458, 916 P.2d at 770. Therefore, these factors should be considered by the
Di strict
Court as part of its recalculation of child support after remand.
F. Chil d Support Enforcenment Division lien

David's final assignment of error with regard to the child support cal cul ations
S
that the court abused its discretion by not crediting toward his back child support
obligation, amounts seized by virtue of a Child Support Enforcenent Division |lien.
Upon
the sale of the house and property jointly owned by the parties, although awarded to
Mayl a in the property distribution, the $155,000 sal e proceeds were divided into a
nunmber of paynents to various creditors. One such paynent was made to Mayla for
back child support by virtue of a CSED lien in the anbunt of $13,163.70. Wth regard
to this paynent the District Court stated "[t]he paynent of the child support lien to
[ Mayl a] at best was a reduction of her net equity in the amobunt of $6,581.85 for
hal f a
reduction of [David's] net equity anpunt. The $6,581.85 applicable to [ Mayla] cannot

be considered as child support from[David]." The court's reason for not crediting
t he

CSED paynent as back child support fromDavid is that the house itself and the

pr oceeds

therefromwere distributed to Mayla. Therefore, all the funds remaining after the
sal e

of the honme and paynent of creditors are Mayla's. A child support paynent |ien
agai nst

the sale of the hone would only give Mayla funds which al ready bel onged to her.

Al t hough the CSED characterized these funds as back child support paynents, the
District

Court correctly concluded that anmpbunts allocated to Mayl a pursuant to the property

file:///CJ/Documents%20and%20Setti ngs/cu1046/Desktop/opi nions/97-040%200pi nion.htm (11 of 14)4/17/2007 4:26:35 PM



97-040

settl ement agreenment cannot be a substitute for David's child support obligation.
Therefore, we conclude that the District Court correctly found that David' s total
arrearage, as of the date of its findings and concl usions, anmounts to $13, 712.
Accordingly, we affirmthis finding of the District Court.
| SSUE 3

Did the District Court err when it awarded mai ntenance to Myl a?

On remand, the District Court ordered David to pay maintenance in the follow ng
amount s:

6. Pursuant to the factors set forth in Section 40-4-203 MC A,
for the period of May 1995 through June 1996 Wfe is entitled to receive
mai nt enance in the anobunt of $2000.00 per nonth. Husband owes Wfe
for 14 nmonths of mai ntenance at $2000. 00 per nonth, or $28, 000. 00.
Pursuant to the factors set forth in Section 40-4-203 MC A, fromJuly
1996 Wfe is entitled to receive naintenance in the sum of $500.00 per
nmont h. Husband owes Wfe for maintenance fromJuly 1996 to January
1997, 8 nonths at $500.00, or $4000.00. Wen Husband has paid in full
the $47,685.56 ow ng under 5 above, the anpbunt of maintenance ow ng
will reduce to $250.00 per nmonth. Husband owes Wfe $32,000.00 as and
for unpaid mai nt enance.

W review a district court's findings of fact related to mai ntenance to
det er mi ne
if they are clearly erroneous. See In re Marriage of Eschenbacher (1992), 253 Mont.
139, 142, 831 P.2d 1353, 1355. |If they are not clearly erroneous, we reviewthe
di strict
court's award to determne if there has been an abuse of discretion. See Inre
Marri age
of Smth (1993), 260 Mount. 533, 535, 861 P.2d 189, 190.

Mai nt enance is provided for in 0 40-4-203, MCA whereby:
[Tl he court may grant a mai ntenance order for either spouse only if it finds
t he spouse seeki ng nai nt enance:

(a) lacks sufficient property to provide for his reasonabl e needs; and

(b) is unable to support hinself through appropriate enpl oynent

(2) The mai ntenance order shall be in such amounts and for such
periods of time as the court deens just, without regard to nmarital
m sconduct, and after considering all relevant facts i ncl uding:

(a) the financial resources of the party seeking naintenance,
including marital property apportioned to him and his ability to neet his
needs i ndependently, including the extent to which a provision for support
of a child living with the party includes a sumfor that party as custodi an;

(c) the standard of living established during the marri age;

(d) the duration of the marri age;

(e) the age and the physical and enotional condition of the spouse
seeki ng mai nt enance; and

(f) the ability of the spouse from whom nmai ntenance i s sought to
neet his needs while neeting those of the spouse seeking mai nt enance.

On appeal, David argues that, when determning its award of nmi ntenance, the

court failed to take into consideration three facts regarding Mayla's i ncome and
assets:
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first, that Mayla has been gainfully enployed as a teacher since Septenber 1995 with
a

sal ary of $33,912 per year; second, that she receives nedical prem uns of $408. 33 per
nonth; and third, that she has a bank account bal ance of $10,000. He also clains

t hat

the state of his incone and expenses does not support an award of mai ntenance.

The District Court based its award of maintenance, in part, on David's farm
salary, which the court identified as $50, 000 per year, and David's hi ghest earned
annual
salary as an attorney of $92,000 per year. The court noted that David hinself clainmed
that his income would continue at between $40, 000 and $60, 000 annually. Based on
these figures, the District Court found that David has the ability to pay the
mai nt enance
or der ed.

Davi d contends that because of the sale of the Stufft famly farm incone
resul ting
fromany work he perforned as a nmanager of the farmis no |onger possible for himto
obtain. He further contends that the $92,000 annual salary fromhis |aw practice
was a
one-tinme salary which was the result of one large verdict during that year.

O herwi se,

David clainms, his |law practice consists of one regular client in Cut Bank and an
aver age

annual salary of $36, 400.

Wil e Mayl a presented evidence of need, the District Court's award of
mai nt enance is not consistent wth the evidence of David's financial condition. Nor
does
it appear to take into consideration Mayla's bank account bal ance and the $408. 33
wort h
of medi cal prem uns she receives each nonth. An award of nmi ntenance nust be based
on substantial evidence presented by the parties and clearly identified and
articul ated by
the court. Because the evidence of the parties' relative financial circunstances
does not
support an award of mai ntenance after Mayla comenced her enpl oynent, we vacate the
award followi ng that date and remand to the District Court for a calculation of the
correct
anount due prior to that date.

W affirmin part, reverse in part, and remand to the District Court for further
findings consistent with this opinion.

/'Sl TERRY N. TRI EVEI LER

W Concur:

/S J. A TURNAGE
/Sl JI M REGNI ER
/'Sl WLLIAM E. HUNT, SR
/'SI TED L. M ZNER
District Judge, sitting in place of
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Justice Janes C. Nel son
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