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Clerk
Justice JimRegnier delivered the Opinion of the Court.

Davi d Bl ack, Susan Bl ack, individually, and as guardian ad litem for Veronica
Bl ack, her m nor child, and Rocky Mountain Enterprises, Inc., appeal froma
Thirteenth
Judicial District Court, Yellowstone County, jury verdict and subsequent post-tria
orders.

The defendants cross-appeal. W affirm

The issues on appeal are restated as foll ows:

1. Did the District Court commt error to justify remand of the case for
retrial
for damages only based upon:

A Excl usi on of David Black's opinion testinony as to Rocky Mountain's
projected | ost profits and busi ness val ue;

B. Refusal to admit the deposition testinony of Susan Bl ack;

C The directed verdict against the mnor child, Veronica Bl ack;

D. | nadequacy of the jury verdict;

E. Admi ttance of police reports regarding the Blacks' donestic disputes into
evi dence;

F. Exclusion of plaintiffs' expert w tnesses; and

G | nproper argunent.

Rocky Mountain Enterprises and the Bl acks also raise the follow ng i ssues on
appeal :

2. Did the District Court err in denying Rocky Muuntain and the Bl acks’
menor andum of costs as untinely?

3. Did the District Court abuse its discretion in inposing sanctions agai nst
plaintiffs'" counsel?
4. Did the District Court err in granting summary judgnment against plaintiffs

on the claimof civil conspiracy?
The follow ng issues are raised on cross-appeal :

1. Did the District Court err in failing to dismss the conplaint pursuant to
Rule 41(e), MR Gv.P.?
2. Did the District Court err in not granting either the defendants' notion

for
summary judgnent or later notion for a directed verdict on plaintiffs' clains based
on
vicarious liability and negligence?
FACTUAL BACKGROUND

In June 1985, David and Susan Bl ack started Rocky Muntain Enterprises, Inc.,
a closely-held corporation engaged in the whol esal e distribution and sal es of
carpeting and
ot her floor covering products in Billings. The Blacks nade an arrangenent with a
car pet
manuf acturer's representative which allowed thema very favorable pricing
structure. In
March 1986, they began an advertising canpaign that received a good response and
their
busi ness steadily inproved.
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In October 1986, Susan Bl ack started receiving hang-up nui sance calls at both
t he
busi ness during the day and at the Bl acks' residence in the evening. On Cctober 26,
1986, the tires on Susan's vehicle were slashed. Again on Decenber 2, 1986, al
four
tires on her vehicle were slashed while it was parked at her residence. On Decenber
17,
1986, soneone slashed the tires on David's vehicle and broke into Susan's vehicle
and
sl ashed the headrests, seats, and interior. Finally, on Decenber 24, 1986, an
i ntruder
came up on the porch of the Bl acks' residence, unscrewed a |ight bulb, slashed a
tire on
Susan's vehicle, and threw essence of skunk into the vehicle. David and a security
guar d
chased the intruder, but were unable to catch him

After the incident on Decenber 17, the Billings Police Department suggested that
a tel ephone wiretap be put in place. The tel ephone calls were traced to Pierce

Fl oori ng,
Inc., in Billings. Pierce Flooring was a conpetitor to Rocky Muuntain, and is owned
and

run by the Pierce famly who are individually named as defendants. The Pierce famly
al so owns and runs Carpet Barn, a Montana corporation engaged in the retail sale of
carpeting and other floor coverings. Tom Huggins, an enployee of Carpet Barn,
admtted to having nmade the nuisance calls to the Blacks but insisted that he nade
all the
calls from Carpet Barn.

Upon questioning by the Billings police, Huggins admtted that his activities
agai nst
the Blacks were related to the carpet business. He enphasized that no other person
associated with the Pierce famly or businesses knew what he was doi ng and deni ed
t hat
anyone el se ever assisted himwith his actions against the Blacks. On April 17,
1987, al
charges were di sm ssed agai nst Huggi ns based upon his acceptance into a deferred
prosecution program

On Cctober 21, 1988, David and Susan Bl ack, their mnor child Veronica Bl ack
, and Rocky Mountain Enterprises, Inc., filed a conplaint against George R Pierce,
Inc.;
Pierce Flooring; Carpet Barn; George L. Pierce; G Ron Pierce; Dorothy E. Pierce; and
WlliamD. Pierce (the Pierce defendants); and Thomas Huggins. [In the conplaint,
Rocky Mountain and the Bl acks sought recovery for danages agai nst the defendants as
a result of the crimnal conduct commtted by Huggins in 1986 whil e enpl oyed by
Car pet
Bar n.

On Decenber 29, 1994, the Pierce defendants noved for summary judgnment on
some of the plaintiffs' clains. The District Court returned an order and menorandum

on January 10, 1995. In its order, the District Court granted partial summary

j udgnent

to the Pierce defendants on the Blacks' civil conspiracy claim The District Court
granted

partial sunmmary judgnent to Pierce Flooring, Estate of George L. Pierce, and G Ron
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Pierce as to the issue of respondeat superior. The District Court denied sumrary
j udgnment on the issue of respondeat superior as to Carpet Barn. The District Court
ultimately dism ssed the case as to Pierce Flooring, Estate of CGeorge L. Pierce, and
G
Ron Pierce. Although unclear fromthe record, around this time, the defendants
Ceor ge
R Pierce, Inc., Dorothy E. Pierce, and WlliamD. Pierce were either dismssed by
t he
District Court or voluntarily dism ssed by the plaintiffs. Thus, the remaining
def endant s
in this case were Carpet Barn and Thonmas Huggi ns.

Ajury trial began on January 30, 1995. On February 6, 1995, the jury returned
a special verdict. The jury found that the acts of Huggins were conmtted within the
scope of his enploynent with Carpet Barn and that those acts were a cause in fact and
proxi mate cause of damages to the plaintiffs. The jury also found Carpet Barn
negl i gent,
and that negligence was a cause in fact and proxi nmate cause of damages to the
plaintiffs.
The jury awarded damages in the amount of $35,000 to Rocky Muuntain. The jury
awarded nothing to Susan or David Black. Finally, the jury found that Huggi ns acted
with actual or inplied malice that entitled the plaintiffs to an award of punitive
damages.

On February 7, 1995, the jury awarded punitive danmages in favor of Rocky
Mount ai n and agai nst Huggins in the amount of $51. The District Court entered
j udgnent on March 7, 1995. The District Court also entered several post-judgnent
orders.

Rocky Mountain and the Bl acks appeal and def endant Carpet Barn cross-appeal s
fromthe judgnent orders of the District Court.

| SSUE 1

Did the District Court conmt error to justify remand of the case for retrial
for
damages only based upon:

A Excl usion of David Black's opinion testinony as to Rocky Mountain's
projected | ost profits and busi ness val ue?

Rocky Mountain and the Bl acks argue that the District Court abused its
di scretion
by precluding David Black fromtestifying as to the economc loss, |lost profits, and
future
i ncone of Rocky Mountain. Rocky Muntain and the Bl acks contend, and the defendants
do not dispute, that expert testinmony is not necessary to establish econom c | osses
such
as lost profits or lost incone. However, Carpet Barn argues that the District Court
properly precluded sone of David Black's testinony regarding projected |ost profits
and
i nconmre after Rocky Muntain went out of business because he was not qualified as an
expert and, therefore, he would be offering speculative opinion testinony as to an
anmount
representing future lost profits of Rocky Mbuntain.

Rule 701, MR Evid., states:

pinion testinmony by lay witnesses. If the witness is not testifying as an

expert, the witness' testinony in the formof opinions or inferences is

limted to those opinions or inferences which are (a) rationally based on the
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perception of the witness and (b) hel pful to a clear understanding of the
W tness' testinony or the determ nation of a fact in issue.

A district court has great discretion in the admttance of evidence and we w ||
not
overturn a court's decision unless the court abused its discretion. Mranti v. Ons
(1992), 253 Mont. 231, 235, 833 P.2d 164, 166.

At trial, plaintiffs attenpted to introduce evidence concerning projected |ost
profits
and i ncone of Rocky Muntain through the testinony of owner David Black. Carpet
Barn objected to that testinony, arguing that Black was not an expert witness in this
matter and, therefore, was unqualified to testify about projected |ost profits and
i ncone.

Qut si de the presence of the jury, Black was exam ned by both parties in order
for
the District Court to determ ne whether Black was "qualified as an expert or if the
al | eged
opi ni ons are opinions that can be given by a non-expert."

The District Court ruled that David Black could not testify about projected | ost
profits and incone. The District Court stated:

[T] he opinion that is being requested of [Black] to project lost profits from

the tinme that his business went out of business into the future as an expert

opinion, is not appropriate for lay testinony because he happened to have

been a stockhol der of that conpany at the tine it went out of business.

Having made that ruling I'"mgoing to rule that the witness is not qualified
to testify as an expert in economcs to make the projections that are
intended to be nmade here.

The District Court also stated that any testinony by David Bl ack regardi ng projected
| ost
profits and i ncone as an expert w tness would be excluded because it was not subject
to
Rule 26, MR G v.P., disclosure. Furthernore, if disclosure was all owed on the day
of
testinony it would be untinmely to be allowed into evidence. (See discussion
regardi ng
expert witnesses infra.)

A nonexpert witness is generally limted to testifying to matters of fact.
Wal den
v. State (1991), 250 Mont. 132, 144, 818 P.2d 1190, 1197. Any lay opinions given
nmust
be based upon the witness's own perceptions or hel pful to a clear understandi ng of
t he
W tness's testinony or a determnation of a fact at issue. Rule 701, MR Evid.
Certainly, Black, as an owner of Rocky Mountain, was entitled to provide the jury
with
hi s opinion regarding the value of the business and even his estimte of |ost
profits. In
this instance, however, Black was attenpting to present scientific economc
testinony as
to his business's future lost profits, apparently because his econom st was not being
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allowed to testify. During the trial, the court granted significant |eeway to Bl ack
in

presenting this testinmony but did not allow himto give scientific econom c testinony
since he was not qualified to do so. Essentially, Black was attenpting to mmc the
testinony of his excluded econom c expert. The District Court correctly ruled that
such

scientific testinmony could only be presented through an expert and there was no

evi dence

of Black's specialized skill as an economi st.

After a review of the record and trial transcript, we conclude that the District
Court
did not abuse its discretion in precluding David Black fromtestifying in the manner
prof fered about the value of projected lost profits of Rocky Mouuntain Enterprises.

B. Refusal to admt the deposition testinony of Susan Bl ack?

At the |ast mnute, Susan Black refused to attend the trial. At the tine of
trial,

Susan and Veronica were living in San Diego, California. During trial, David and
Rocky

Mountain's attorney received a faxed declaration from Susan stating that neither
she, nor

David and Susan's child, Veronica, would attend the trial. In her declaration, Susan
stated that she would not appear at trial because she feared that she and her
daught er

woul d be placed in jeopardy of physical harmand that her appearance at trial would
"create nore reason for these very sick people to begin the harassnent all over, or
put

nyself or nmy famly in physical jeopardy."

Based upon the declaration, David and Rocky Muntain attenpted to read the
deposition of Susan to the jury. Counsel for Carpet Barn objected and the natter was
taken up by the District Court outside the jury's presence.

The District Court would not allow the deposition of Susan Bl ack to be read.
The
reason for this, the District Court said, was that "she is a party, that this
[ decl arati on]
does not indicate an unavailability to appear at time of trial, but only a
di si nclination and
refusal to appear at tinme of trial." Furthernore, the District Court stated that it
coul d not
all ow Susan "to not show up and then | et her deposition stand as her testinony
wi t hout
the ability to cross-exam ne."

The use of depositions in court proceedings is governed under Rule 32,

MR CGCv.P. Rule 32(a)(3)(B), provides:

The deposition of a witness, whether or not a party, may be used by any
party for any purpose if the court finds: . . . (B) that the witness is at a
greater distance than 100 mles fromthe place of trial or hearing, or is out
of the United States, unless it appears that the absence of the w tness was
procured by the party offering the deposition

Davi d and Rocky Mountain argue that the District Court erred by excluding the

deposition of Susan Black, as offered on their behalf. They contend that there is no
question that Susan was nore than 100 mles fromthe place of trial. Moreover, they
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assert that they had nmet their burden of proof to the District Court in show ng that
Susan
was absent fromthe jurisdiction

Carpet Barn argues that the District Court's ruling to preclude the use of
Susan' s
depositi on because of her conscious decision not to attend the trial was well wthin
its
di scretion and proper under the facts and circunstances. Carpet Barn relies on In re
Marriage of Powell (1988), 231 Mont. 72, 750 P.2d 1099, for the proposition that a
district court has discretion under Rule 32(a)(3)(B), MR Cv.P., in ruling whether
or not
to allow a deposition to be entered into trial as evidence.

In Powell, a party decided not to attend a hearing for personal reasons.
Because
he was nore than 100 mles fromthe district court, his attorney attenpted to offer
hi s
deposition as evidence of his testinony under Rule 32(a)(3)(B). This Court upheld
t he
district court's refusal to admt the deposition as evidence at the hearing. W
stated that
it was the party's decision not to attend the hearing, "but he cannot |ater introduce
testi nony which cannot be verified or cross-examned.” Powell, 231 Mont. at 75, 750
P.2d at 1101-02. Although not specifically stated, our decision in Powell was
correct
because it was apparent that the deposition was being offered by a party who procured
hi s own absence.

Under Rule 32(a)(3)(B), MR GvVv.P., a district court nmay exclude a deposition
if the absence of the deposed witness was procured by the party offering the
deposi tion.

However, if there is no evidence that the party offering the deposition procured the
absence of the witness, then the District Court cannot bar the use of a deposition
when

the deposition of a witness or party is being offered and that witness or party is
at a

di stance greater than 100 mles fromthe place of trial or hearing.

In the present case, the deposition of Susan Bl ack was offered on behal f of the
clai ms of Rocky Mountain and David Black. There was no evidence before the District
Court that either David or Rocky Mountain had procured the absence of Susan.
Therefore, we determine that the District Court erred in excluding the deposition of
Susan
Bl ack, as offered by David Bl ack and Rocky Mountain. At trial, David Bl ack and Rocky
Mountain nmet the burden of proof, showi ng that Susan was absent fromthe jurisdiction
and, thus, under Rule 32(a)(3)(B), the District Court should have all owed the
deposi tion
of Susan Black to be entered into evidence.

The question remai ns, however, whether the District Court's error in not

al | owi ng
the deposition into evidence was reversible error. "No civil case shall be reversed
by

reason of error which would have no significant inpact upon the result. \Were there
S
no showi ng of substantial injustice, the error is harm ess and may not be used to
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def eat
the judgnent.” In re Paternity of WL. (1995), 270 Mont. 484, 489-90, 893 P.2d 332,
336 (citations omtted).

Havi ng revi ewed the deposition, we conclude that the deposition was nerely
currul ative of other evidence presented to the jury. Cunulative evidence is
addi ti onal
evi dence of the sane character to the sane point. Section 26-1-102(4), MCA. The
failure of the District Court to allow the deposition to be offered into trial was
har m ess
error and, therefore, does not warrant a reversal for a newtrial on the issue of

damages
for the clains of David Bl ack and Rocky Mountain.
C. The directed verdict against the mnor child, Veronica Bl ack?

The Bl acks argue that the District Court erred in granting Carpet Barn's notion
for a directed verdict against Veronica Black. Carpet Barn argues that the District
Court
properly directed a verdict against Veronica's claimfor enotional distress because
t here
was no evidence to show that she suffered a substantial invasion of her rights so as
to
cause a significant inpact upon her person which in turn resulted in severe enotional
distress. The District Court granted the notion for a directed verdict "on the
basi s that
the evidence does not justify enotional distress damages to Veronica Bl ack."

Under Rule 50(a), MR Gv.P., adistrict court my grant a party's notion for
directed verdict if "there is no legally sufficient evidentiary basis for a
reasonabl e jury
to have found for that party with respect to that issue.” Having reviewed the
record,
there is sinply no evidence to justify an award to Veronica for severe enotional
di stress.

We conclude, therefore, that the District Court was correct in granting Carpet Barn's
notion for a directed verdict on the claimof severe enotional distress danages on
behal f

of Veronica Bl ack

D. | nadequacy of the jury verdict?

On February 6, 1995, the jury returned its verdict in favor of Rocky Muntain
and
agai nst Carpet Barn and Huggins. The jury awarded $35,000 to Rocky Muntain. The
jury awarded nothing to David and Susan Bl ack.

On March 16, 1995, the plaintiffs filed a notion to anend or alter judgnent
pursuant to Rule 59(g), MR GCv.P. They argued that the jury award was i nadequate.
The District Court denied the notion and left the jury award undi sturbed.

Rocky Mountain and the Bl acks argue that the jury verdict was inadequate because
the jury failed to award them damages for enotional distress and property danage.
They
al so contend that the award of $51 as punitive damages agai nst Huggi ns was
i nadequat e.

The standard of review of a jury's verdict is whether there is substanti al
credi bl e
evidence in the record to support it. Tanner v. DreamlIsland, Inc. (1996), 275 Mont.
414, 422, 913 P.2d 641, 646. W review the evidence in the light nost favorable to
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t he
prevailing party in the district court. Noll v. Gty of Bozeman (1977), 172 MNont.
447,
564 P.2d 1296.
If conflicting evidence exists, the credibility and weight given to the evidence is
in the
jury's province and we will not disturb the jury's findings unless they are
i nherently
i npossible to believe. Silvis through Silvis v. Hobbs (1992), 251 Mnt. 407, 411-
12, 824
P.2d 1013, 1015-16.
First, the Blacks assert that the jury erred in failing to award t hem damages

for

enotional distress. Inits order denying the plaintiffs' notion to reconsider, the
District

Court stated that there "is insufficient evidence to require an award of damages for
enotional distress or nental pain and suffering to . . . Susan or David Bl ack."

We agree with the District Court. The Blacks presented evidence to the jury for
enoti onal distress damages. Carpet Barn also offered contradi ctory evidence which
i ncluded the Blacks' marital troubles at the tine of Huggins' acts. The jury could
have
reasonably found that the Bl acks' enobtional distress resulted fromfactors other
than the
acts of Huggins and Carpet Barn.
Second, Rocky Muntain and the Bl acks contend that the jury failed to award t hem
property damage. On appeal, plaintiffs do not clearly state why the award was
i nadequate in regard to property damages. In their notion to alter or anend
j udgnent ,
plaintiffs ask the judgnment to be altered because the evidence showed "that David and
Susan Bl ack sustained property damage to their autonobiles as a result of tire
sl ashi ng
and interior slashing.”
Inits April 25, 1995, order the District Court stated:
Concerni ng damages to the notor vehicles there was no specific evidence
concerning title although there was evidence that the vehicles were owned
by Susan and David Black. The jury could have been confused and
awar ded damages for these itens to the Bl acks' wholly owned corporation
Rocky Mountain Enterprises. Even if the jury was m staken in not
awar di ng such danages to Susan and David Bl ack individually, the m stake
is harml ess. Huggins testified in the punitive damage phase of the trial that
he had nmade restitution to Susan Black in the amount of $4,687.64 as a part
of his crimnal deferred prosecution agreenment with the Yell owstone County
Attorney. Although requested to do so this Court declined to offset that
amount fromthe danages awarded in favor of Rocky Mountain Enterprises.
I f damages woul d have been awarded in favor of the Bl acks, such damages
woul d have been offset by the restitution. The Blacks have effectively
recovered vehi cl e damages.

W agree with the District Court that the jury's award was not inadequate with
regard to any property danages that Rocky Mountain and the Blacks are attenpting to
claim

Lastly, Rocky Mountain and the Bl acks contend that the jury award was i nadequate
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with respect to the award of $51 in punitive danages agai nst Huggi ns.

Pursuant to & 27-1-221(7)(c), MCA, a district court judge reviews a jury award
of punitive danages. |If, after the review, the judge determ nes that the jury award
of
puni ti ve damages shoul d be increased or decreased, the judge nmay do so. Section 27-
1-

221(7)(c), MCA. It is within the district court's discretion to increase or
decrease a

jury's award of punitive danages. See Dees v. Anerican National Fire Ins. Co.
(1993),

260 Mont. 431, 861 P.2d 141; Safeco Ins. Co. v. Ellinghouse (1986), 223 Mnt. 239,
725 P.2d 217. Under 0 27-1-221(7)(c), MCA, a district court judge considers the
following factors set forth in & 27-1-221(7)(b), MCA when reviewing a jury's award
of

puni tive danmages:

(i) the nature and reprehensibility of the defendant's w ongdoi ng;

(ii) the extent of the defendant's w ongdoi ng;

(iii) the intent of the defendant in commtting the wong;

(iv) the profitability of the defendant's wongdoing, if applicable;

(v) the ampunt of actual damages awarded by the jury;

(vi) the defendant's net worth;

(vii) previous awards of punitive or exenplary damages agai nst the
def endant based upon the same wongful act;

(viii) potential or prior crimnal sanctions against the defendant
based upon the sanme wongful act; and

(ix) any other circunstances that nay operate to increase or reduce,
wi t hout whol |y defeating, punitive damages.

Section 27-1-221(7)(b), MCA

Upon a review of the record, it appears that the jury was properly instructed on
the issue of punitive damages and made its decision after considering the evidence
presented. The District Court reviewed the award and decided to leave it intact.

Si nce

the District Court considered the factors in & 27-1-221(7)(b), MCA, and concl uded

t hat

$51 was an appropriate amount for punitive danmages agai nst Huggins, we wll not

di sturb

their decisions. W conclude that the District Court did not abuse its discretion in
uphol ding the jury's award of punitive damages of $51 agai nst Huggi ns.

E. Adm ttance of police reports regarding the Blacks' donestic disputes into
evi dence?

David Bl ack argues that the District Court violated his rights to privacy by
allowing into evidence investigative materials and testinony frompolice officers
regardi ng domestic disturbances or donestic violence conplaints involving disputes
bet ween himand his wife.

Davi d Bl ack contends that the District Court did not make a finding that his right to
privacy was outwei ghed by Carpet Barn's "right to know." He also argues that the
probative value of this evidence was outweighed by its prejudicial effect on the
jury.

Under Rule 403, MR Evid., a district court may exclude relevant evidence if its
probative value is substantially outwei ghed by the danger of unfair prejudice.
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Section 44-5-303(1), MCA, provides, in relevant part:

[Dlissem nation of confidential crimnal justice information is restricted to
crimnal justice agencies, to those authorized by lawto receive it, and to
those authorized to receive it by a district court upon a witten finding that
the demands of individual privacy do not clearly exceed the nerits of public
di scl osure.

A review of the trial transcript reveals that the District Court correctly
exerci sed
its
di scretion under Rule 403, MR Evid.
On February 1, 1995, the District Court held proceedings in chanbers regarding
the police docunents on David Black. The District Court stated:
I"mrequired to make the in camera inspection of the docunents. In
maki ng that in canmera inspection |'mrequired to weigh in my own mnd
whet her the constitutional right of privacy of any individuals woul d exceed
the constitutional right of the public to know related to those files and al so

considering the case that | amconsidering. 1've done that
In the context of this case -- and I"'mnot ruling on any admissibility
of evidence issues, but in reviewing those files, | believe that two portions

of the file which relates to all eged donestic abuse occurrences between

Davi d Bl ack and Susan Bl ack, both subsequent to the incidents that are in
guestion in this case, but very close to the tine of this case, | think they're
within a year in the year 1987, it was '88, |'ve decided I will allow those
docunents to be inspected and copi ed by each of the parties.

However, the District Court did find that sonme of the information in the police file
shoul d
not be disclosed. The District Court stated, "[t]here are other docunents | am not
allowing disclosure. | find that the right to privacy does exceed the right of the
public
to know. "

During trial, the District Court allowed Carpet Barn to introduce evidence of
t he
Bl acks' donestic di sputes.

We conclude that the District Court did not abuse its discretion in allow ng
this
evi dence. The Bl acks clained that Carpet Barn and Huggi ns caused them enoti onal
distress entitling themto damages. The evidence regarding the Bl acks' donestic
di sput es
was rel evant because it contradicted the Blacks' clains by showi ng that the Bl acks'
enotional distress nmay have been caused by factors other than the actions of the
def endant s.

Al though the District Court did not make a witten finding as required by
0 44-5-303(1), MCA, we find this error to be harmess. The District Court nmade its
finding in chanbers before both parties, stating its reasons for the disclosure of

pol i ce
docunments regardi ng David Bl ack.
F. Exclusion of plaintiffs' expert w tnesses?

Rocky Mountain and the Bl acks argue that the District Court abused its
di scretion
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by prohibiting certain expert witnesses fromtestifying at trial. The prohibited
W t nesses

included Dr. Ann Adair, a Billings econom st, and Dr. Ned Tranel and Dr. Sandra Lee,
both crisis counselors. In its January 27, 1995, order, the District Court ruled
that the

plaintiffs had failed to conply with the scheduling order in respect to the
di scl osure of

expert witnesses and granted defendants' notion in limne to exclude certain
Wi t nesses

for the plaintiffs.

Qur standard of review fromorders granting or denying discovery is abuse of
discretion. 1In re Marriage of Caras (1994), 263 Mont. 377, 384, 868 P.2d 615, 619.
"The District Court has inherent discretionary power to control discovery and that
power
i s based upon the District Court's authority to control trial admnistration.”
State ex rel.

Guarantee Ins. Co. v. District Court of the Eighth Judicial D st. (1981), 194 Mnt.
64,

67-68, 634 P.2d 648, 650; see also Montana Rail Link v. Byard (1993), 260 Mont. 331,
337, 860 P.2d 121, 125.

The record reveals that the |last scheduling order dated January 18, 1994, set
t he
trial date for January 23, 1995, and required plaintiffs to disclose all expert
W t nesses at
| east twel ve weeks before trial. Therefore, the plaintiffs' wtness disclosures
wer e due
bef ore Cctober 30, 1994. However, on Decenber 28, 1994, plaintiffs attenpted to file
suppl ement al desi gnati ons of expert w tnesses, one nonth before the trial date.

The District Court ruled that the plaintiffs' disclosures under Rule 26(b),

MR Cv.P., were inadequate and untinely. W conclude that the District Court did
not

abuse its discretion; therefore, we will not disturb its ruling relating to

di scl osure of

experts. See J.L. v. Kienenberger (1993), 257 Mont. 113, 119, 848 P.2d 472, A476.

G | npr oper argunent?

Plaintiffs argue that the defendants inproperly conmented, in argunent, to the
jury that there was no evidence fromany psychol ogi st, or any other expert, that
woul d
support the plaintiffs' case. Also, plaintiffs contend that defendants inproperly
comrent ed upon the absence of any evidence or testinony from Susan Black. Plaintiffs
suggest that it was unfair for the defendants to comment upon these issues in front
of the
jury because they had obtained rulings fromthe District Court excluding both the
testinony of the experts and the use of Susan Bl ack's deposition.

We find the plaintiffs' argunent as to inproper argunent regarding the expert
Wi t nesses unpersuasive. As discussed above, it was the plaintiffs' failure to
properly
di scl ose their expert witnesses as required by the District Court. Thus, the
def endant s
could properly comment on their |ack of expert w tnesses.

As stated above, the failure of the District Court to allow the deposition of
Susan
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Bl ack to be entered into evidence was harm ess error. W conclude that any argunent
made by the defendants relating to the absence of any evidence or testinony from
Susan
Bl ack did not prejudice the plaintiffs in this trial.
| SSUE 2
Did the District Court err in denying Rocky Mountain and the Bl acks'
menor andum of costs as untinely?
Section 25-10-501, MCA, states:
The party in whose favor judgnment is rendered and who clainms his costs
nmust deliver to the clerk and serve upon the adverse party, within 5 days
after the verdict or notice of the decision of the court or referee or, if the
entry of the judgnent on the verdict or decision be stayed, then before such
entry is made, a nenorandum of the itenms of his costs and necessary
di sbursenents in the action or proceedi ng, which nenorandum nust be
verified by the oath of the party, his attorney or agent, or the clerk of his
attorney, stating that to the best of his know edge and belief the itens are
correct and that the disbursenments have been necessarily incurred in the
action or proceeding.

The jury verdict was signed and filed on the conpensatory danmage i ssue on
February 6, 1995. The jury verdict on the issue of punitive danages was signhed and
filed on February 7, 1995.

On February 21, 1995, Rocky Mountain filed a notion to tax costs with a
menor andum of costs that was not verified. After objection filed by Carpet Barn,
plaintiffs refiled the notion to tax costs with a verified nmenorandum of costs on
February
27, 1995. On March 7, 1995, the District Court struck plaintiffs' menorandum of costs
as untinely because it was not filed within five days of the verdict.

Plaintiffs argue that although the judgnents were entered on February 6 and 7,
there was uncertainty as to the formof the judgnent and whether an offset should be
al | oned agai nst the $35, 000 conpensatory danage j udgnent.

We determne that the plaintiffs' menorandum of costs was properly stricken.

Al t hough, at the tine judgnment was rendered, the District Court stated that there
wer e

still issues regarding the anount and form of the judgnent to be resol ved, the

Di strict

Court never issued an order staying the entry of the judgnent. Thus, to claimcosts
under 06 25-10-501, MCA, the plaintiffs had five days fromthe date of the jury
ver di ct

to file and serve upon the adverse party a verified nmenorandum of costs. See R H.
Gover, Inc. v. Flynn Ins. Co. (1989), 238 Mont. 278, 777 P.2d 338. 1In this case,
t he

plaintiffs failed to file a verified nenorandum of costs within five days as

requi red under

0 25-10-501, MCA.

We conclude that the District Court was correct in denying plaintiffs
menor andum
of costs as untinely.

| SSUE 3
Did the District Court abuse its discretion in inposing sanctions agai nst
plaintiffs
counsel ?
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At the close of trial, Carpet Barn filed a notion for sanctions agai nst
plaintiffs and
plaintiffs' counsel, Robert L. Stephens. The District Court awarded attorney fees
in the
amount of $500, under the authority of & 37-61-421, MCA, which provides:
An attorney or party to any court proceeding who, in the determ nation of
the court, nultiplies the proceedings in any case unreasonably and
vexatiously may be required by the court to satisfy personally the excess
costs, expenses, and attorney fees reasonably incurred because of such
conduct .

It is within the discretion of a district court to award costs and attorney
fees under
0 37-61-421, MCA. See Tigart v. Thonpson (1990), 244 Mont. 156, 796 P.2d 582.
Plaintiffs' counsel argues that the District Court abused its discretion in
sancti oni ng
himfor two reasons. First, counsel has a duty to zeal ously and vi gorously
represent his
client's interests. Second, the inposition of sanctions has a chilling effect on the
legitimate zeal of counsel, especially when penalties are di spensed after any
opportunity
for renedial neasures by counsel has passed. 1In light of these principles,
plaintiffs
counsel contends that a review of the record will not support the findings of the
Di strict
Court.
The District Court made nunerous findi ngs about the conduct of plaintiffs’
counsel
during the trial. In its order dated March 7, 1995, the District Court provided
exanpl es
and reasons to justify the inposition of sanctions:
For exanple after a few mnutes of M. Stephens' opening statenent trial
was recessed at which time the Court again reviewed its rulings on
prelimnary matters and attenpted to establish paraneters for counsel in
handl i ng the remai nder of trial. These rulings were ignored by M.
Stephens to a substantial degree.

At | east once and perhaps nore than once M. Stephens in questioning or

in merely making statenments during the course of the trial was cut off in

m d- sentence by the Court when an objection was sustained. He continued

to finish the inproper statement in front of the jury. The final and nost
bl atant inproper act of M. Stephens occurred at the very end of trial. This
occurred in his rebuttal argunent on the issue of punitive damages
concerning Huggins. In the rebuttal argunent, M. Stephens nade a

statenent to the jury to the effect that everyone knew what was goi hg on
here, that a dimnution of a punitive award would be to the benefit of
Carpet Barn and that Carpet Barn was covered by liability insurance to pay
any losses in the case. The Court imediately term nated the argunent and
directed the jury to deliberate. It is difficult to say that statenent was
prejudicial since the punitive award was only in the anbunt of $51.00. At
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the time of the statenent the anmobunt of punitive damages to be awarded
agai nst Huggins was the only remaining i ssue. The statenment was clearly

i nproper. M Stephens clains that the matter had been opened in the
punitive argunents by [opposing counsel] in arguing the difference between
a punitive award agai nst a wealthy corporation, for exanple State Farm

| nsurance Conpany, as opposed to an individual |ike Huggins w thout

assets. This is a |lame excuse for M. Stephens' inproper statenents. M.
St ephens knows that the matter of liability insurance coverage cannot be
nmentioned in a case like this before the jury.

The Court is of a viewthat M. Stephens' conduct did increase the trial
time inappropriately in attenpting to admt inadm ssible evidence. It is
difficult to estimate the additional tinme but conservatively M. Stephens
conduct probably at |ease increased the trial time by one-half day

The District Court concluded by stating that "the conduct of M. Stephens in this
case
cannot be condoned. "

After a review of the record and the trial transcript, we conclude that it was
wi t hin
the District Court's discretion to award costs and attorney fees in the anpunt of
$500 to
Carpet Barn pursuant to 0 37-61-421, MCA. W find no abuse of discretion here.

| SSUE 4

Did the District Court err in granting summary judgnent against plaintiffs on
t he
claimof civil conspiracy?

Summary judgnent is proper when no genuine issues of material fact exist and the
noving party is entitled to judgnent as a matter of law. Rule 56(c), MR Cv.P. W
review a district court's grant of sumrary judgnent de novo, applying the same Rul e
56(c), MR CGCv.P., criteria used by that court. 1In re Estate of Lien (1995), 270
Mont .

295, 298, 892 P.2d 530, 532. Such a reviewrequires that we first determnm ne whether
the nmoving party net its burden of establishing both the absence of genuine issues of
material fact and entitlenment to judgnent as a matter of law. See Estate of Lien,
270

Mont. at 298, 892 P.2d at 532.

Plaintiffs argue that the District Court erred in granting sunmary judgnent to
t he
Pi erce defendants on the civil conspiracy issue.

To prove civil conspiracy the following elenents are required: (1) two or nore
persons, and for this purpose, a corporation is a person; (2) an object to be
acconpl i shed;

(3) a neeting of the mnds on the object or course of action; (4) one or nore

unl awf ul

overt acts; and (5) damages as the proximte result thereof. Genz v. Medica
Managenment Northwest, Inc. (1991), 250 Mont. 58, 62, 817 P.2d 1151, 1154; Duffy v.
Butte Teachers' Union No. 332 (1975), 168 Mont. 246, 251, 541 P.2d 1199, 1202.

The District Court stated "there is probably sufficient evidence of elenents 1,
2,
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4, and 5 as quoted in Genz. There is a failure on the part of the plaintiffs to
rai se a

genui ne issue of material fact concerning elenent 3 'a neeting of the mnds on the
obj ect

or course of action.'"

This Court has reviewed the notions, depositions, and affidavits that were filed
with respect to the civil conspiracy issue. |In our review, we have al so consi dered
t he
evi dence that the plaintiffs allege was untinely produced by the defendants and
constituted the basis for their notion for reconsideration of summary ruling on civil
conspiracy, or alternatively notion for Rule 54 certification.

This Court concludes that the District Court was correct in granting sumrary
judgnment to all defendants on the civil conspiracy issue. W agree with the District
Court's conclusion that the plaintiffs had failed to establish a genuine issue of
mat eri al
fact concerning whether "a neeting of the mnds on the object or course of action”
was
reached between Huggi ns and any ot her of the Pierce defendants.

CROSS- APPEAL
| SSUE 1

Did the District Court err in failing to dism ss the conplaint pursuant to Rule
41(e), MR GvV.P.?

Carpet Barn cross-appeals, challenging the District Court's refusal to dismss
t he
plaintiffs' clains under Rule 41(e), MR Cv.P.

The District Court declined to dism ss the defendants, concluding that, any
def ect
in serving the summons upon the Pierce defendants was cured by serving each of the
defendants with the original summons which was issued within one year of the
commencenent of the action. Qur standard in reviewing a district court's concl usion
of
law is to determ ne whether the interpretation of lawis correct. Steer, Inc. v.
Departnent of Revenue (1990), 245 Mont. 470, 474-75, 803 P.2d 601, 603.

Rule 41(e), MR G v.P., provides as follows:

Failure to serve sunmons. No action heretofore or hereafter commenced

shall be further prosecuted as to any defendant who has not appeared in the

action or been served in the action as herein provided within 3 years after

the action has been commenced, and no further proceedi ngs shall be had
therein, and all actions heretofore or hereafter commenced shall be

di sm ssed by the court in which the sane shall have been commenced, on

its owmn notion, or on the notion of any party interested therein, whether

naned in the conplaint as a party or not, unless sumons shall have been

issued wwthin 1 year, or unless sumons issued within one year shall have

been served and filed with the clerk of the court within 3 years after the

commencenent of said action, or unless appearance has been nade by the

def endant or defendants therein within said 3 years. Wen nore than one

def endant has been named in an action, the action may within the discretion

of the trial court be further prosecuted agai nst any defendant who has

appeared within 3 years, or upon whom summons whi ch has been issued

within 1 year has been served and filed with the clerk within 3 years as

herei n required.
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The purpose of Rule 41(e), MR CvVv.P., is to ensure that actions are tinely

prosecuted. First Call, Inc. v. Capitol Answering Service, Inc. (1995), 271 Mnt.

425,

427, 898 P.2d 96, 98. The rule requires dism ssal of an action where sumons i s not

i ssued within one year of the comrencenent of the action. |Indeed, we have previously

stated that the failure to issue summons within that tinme frame entitles a defendant
to

dism ssal. Sooy v. Petrolane Steel Gas, Inc. (1985), 218 Mont. 418, 423-24, 708 P.2d
1014, 1018.

In this case, Rocky Muwuntain and the Blacks filed their original conplaint
agai nst
the Pierce defendants and Huggi ns on Cctober 21, 1988. The sumons nam ng the
Pi erce defendants as parties was issued on the sanme day. A subsequent summobns was
i ssued on Cctober 23, 1989, but it was not served. Yet another summons was issued on
February 28, 1990, which was served on the Pierce defendants sonetinme in March 1990.
Upon recei pt of this summons, the Pierce defendants filed a notion to dism ss and
supporting brief based on Rule 41(e) on March 27, 1990, contending that they were
served with a summons that had been issued nore than one year after the filing of
their
conpl ai nt..

After the Pierce defendants' notion to dismss was filed, the plaintiffs
attenpt ed
to cure any deficiencies in service of sumons by serving the original sumons issued
on Cctober 21, 1988. That summobns was served on the Pierce defendants on April 16,
1990.

On Septenber 17, 1990, the District Court ruled on the notion to dismss. The
District Court stated that at the tine the original notion to dismss was filed, the
Pi erce
def endants had been served with a summons, dated February 28, 1990, that had been
i ssued nore than one year fromthe conmencenent of the action. At that tine, the
notion to dismiss had nerit. However, the District Court ruled that the defect in
serving
the February 28, 1990, sumons was cured by serving the Pierce defendants with the
original Cctober 21, 1988, sunmobns that had been issued on the date this action
commenced.

Carpet Barn argues in its cross-appeal that the District Court erred in failing
to
dism ss this action. It contends that it could not be "re-served" with the origina
surmons after it had appeared in court and filed its notion to dismss pursuant to
Rul e
41(e) based upon the error of being served with the subsequent summons. Carpet Barn
relies on First Call, 271 Mont. 425, 898 P.2d 96, for the proposition that the
District
Court should have granted their notion and that the dism ssal should have been with
prej udi ce.

This Court concludes that the District Court did not err in denying the Pierce
def endants' notion to dismss pursuant to Rule 41(e). In First Call, we held that
t he
failure to serve a summons within the required three years neant that the conpl aint
nmust
be dism ssed with prejudice. First Call, 271 Mont. at 428, 898 P.2d at 98. However,
in the case at bar, the original sunmons was served upon the Pierce defendants wthin
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the requisite three years. W deternmine that the issuing of subsequent summonses,
did
not serve to nullify the original sumons.
| SSUE 2

Did the District Court err in not granting either the defendants' notion for
sumary judgnment or later notion for a directed verdict on plaintiffs' clains based
on
vicarious liability and negligence?

As stated above, we review a district court's grant of summary judgnent de novo,
applying the sane Rule 56(c), MR Cv.P., criteria used by that court. Estate of
Li en,
270 Mont. at 298, 892 P.2d at 532.

A directed verdict is proper only when there is a conpl ete absence of any
evi dence

whi ch would justify submtting an issue to a jury, and all inferences which can be
dr awn

fromthe evidence nust be considered in a |ight nost favorable to the opposing
party.

Pierce v. ALSC Architects, P.S. (1995), 270 Mont. 97, 107, 890 P.2d 1254, 1260
(citing

Jacques v. Montana National Guard (1982), 199 Mont. 493, 649 P.2d 1319). A district
court must deny a notion for a directed verdict if substantial conflicts in the

evi dence

exist. Fox Gain and Cattle Co. v. Maxwell (1994), 267 Mont. 528, 533, 885 P.2d 432,
435 (quoting Sinchuk v. Angel Island Community Ass'n (1992), 253 Mont. 221, 225, 833
P.2d 158, 160).

Carpet Barn argues that the District Court erred by not granting its notion for
sumary judgnment on the plaintiffs' clains based on vicarious liability and
negl i gence.

Specifically, they argue that there was no evidence that the crimnal conduct of
Huggi ns

was in furtherance of his enployer, Carpet Barn, and, thus, Carpet Barn could not be
hel d |iabl e under the theory of respondeat superior.

After a review of the evidence, this Court concludes that the District Court
di d not
err in denying the defendants' notions. The District Court cited the follow ng facts
regarding Carpet Barn's possible liability for Huggins' actions: Huggi ns net Susan
Bl ack
t hrough busi ness; Huggi ns di scussed the Blacks with Jon Pierce; sone of the tortious
acts
occurred during business hours from Carpet Barn; and Huggi ns understood that his acts
coul d harm Rocky Mountain's business activities. The District Court concluded that
t here
was a genuine issue of material fact for the jury concerni ng whet her Huggi ns acted
wi t hin
the scope of his enpl oynent.

W concl ude that based on the evidence, the District Court was correct in
denyi ng
def endants' notions for sunmary judgnent and directed verdict on plaintiffs' clains
based on vicarious liability and negligence.

Af firmed.
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/'Sl JI'M REGNI ER

W Concur:

IS J. A TURNAGE
/'Sl WLLIAM E. HUNT, SR
/'SI TERRY N. TRI EVEI LER
/'Sl W WLLI AM LEAPHART
/'S JEFFREY M SHERLOCK
District Court Judge,
sitting for Justice Karla M G ay

Justice James C. Nel son dissents.

I woul d not reach the issues addressed on appeal. Rather, | would reverse and
order Plaintiffsp cause of action dism ssed on the basis of the issue raised on
cross- appeal .

I would hold that the District Court erred in not dismssing Plaintiffs' action with
prejudice on the basis of the Pierce Defendants' notion to dism ss under Rule 41(e),
MR Cv.P.

As the District Court stated and as the nmjority opinion notes, at the tine
their
original notion to dismss was filed, the Pierce Defendants had not been served with
a
sumons that had been issued within one year of the comrencenent of the action.
Their notion was, thus, clearly neritorious. Accordingly, at that point in tine,
under the
unanbi guous requirenments and plain | anguage of Rule 41(e), as subsequently
i nterpreted
in our decisionin First Call v. Capitol Answering Serv., Inc. (1995), 271 Mont.
425,

898 P.2d 96, Plaintiffs' conplaint should have been dism ssed with prejudice--i.e.,
never

to be prosecuted further. First Call, 898 P.2d at 98. In allowing Plaintiffs to
cure their

obvious Rule 41(e) violation by re-serving Defendants with the original sumons, (an
action that was, initself, a nullity) the District Court deprived the Pierce

Def endant s of

their right to take advantage of the rule and to a final dismssal of Plaintiffs
conpl ai nt.

Moreover, the trial court allowed Plaintiffs to do exactly what Rule 41(e)
specifically

prohibits--to further prosecute a lached lawsuit. First Call, 898 P.2d at 98.

Simlarly, in Sinclair v. Big Bud Mg. Co. (1993), 262 Mnt. 363, 865 P.2d 264,
we held that Rule 41(e) does not allow the District Court discretion to allowthe
further
prosecution of an action where sunmons is not issued within one year of the
comrencenent of the suit and that the mandatory | anguage of the rule requires
di sm ssal
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Sinclair, 865 P.2d at 266-67. |In that case we reversed the District Court for
doing, in
substance, what the court did here. W stated:
Notwi t hstanding the failure to issue the sunmonses tinely, the
District Court determned that it could allow the action to proceed because
t he non- BBMC def endants had nmade an appearance. It is true that an
action may be further prosecuted under Rule 41(e), MR CvVv.P., if a
def endant appears within three years of the commencenent of the action
even though sunmons has not been tinmely issued. However, the only
appear ance nade by the non-BBMC defendants prior to the court's ruling
was the Rule 12(b), MR Cv.P., notion to dismss asserting the Rule
41(e), MR Cv.P., bar to further proceedings. Rule 41(e), MR G v.P.
specifically allows a party to nove for dism ssal of the action and requires
the district court to do so if summons was not properly issued. Thus, the
non- BBMC def endants' notion to dism ss does not serve as a basis for
further prosecution of the action. [Enphasis added.]

Sinclair, 865 P.2d at 267.

Nei t her the unanbi guous | anguage of Rule 41(e) nor our decisions in Sinclair or
First Call provide any nechanismfor "curing" a Rule 41(e) defect once the defendant
has
noved for dismssal. At that point, the obligation of the court is sinply to
dismss with
prejudice. Following briefing in the case at bar, we handed down our decision in
Yar borough v. G acier County (Mnt.1997), _  P.2d __ , 54 St.Rep. 1274. In that
case we reversed a decision of the trial court granting the defendant's Rule 41(e)
noti on
to dismss. That case is distinguishable and is limted to its facts; it does not
support the
majority opinion here. |In Yarborough, the plaintiff had a sumobns issued the sane
day
she filed her conmplaint, July 8, 1993. The defendant declined to acknow edge service
of
the sumons and conplaint mailed within one year of the conmencenent of the action.
The origi nal summons was subsequently lost. Over one year fromthe filing of the
conplaint, plaintiff had the clerk of court issue an identical "duplicate" of the
ori gi nal
surmons. This duplicate summons was titled as such and bore the foll ow ng statenent
at the bottomprior to the clerk of court's signature line: "NOTE DUPLI CATE
SUMVONS | SSUED this 23rd day of June, 1995." This duplicate sumobns was
personal |y served on the defendant. Yarborough, 54 St.Rep. at 1274. On those facts,
we
held that the plaintiff had conplied with the substance and literal purpose of Rule
41(e).

Yar borough, 54 St. Rep. at 1275. Significantly, Yarborough did not distinguish, nuch
| ess overrule, First Call or Sinclair.

In the instant case, the Pierce Defendants were not served with a duplicate of
t he
ori gi nal sumons issued Cctober 21, 1988, nor were they served with the sumons
i ssued a year |ater on October 23, 1989. Rather they were served with a brand new
sumons i ssued February 28, 1990. Nothing on this sumons indicates that it was
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"duplicate" of the original that was lost. Cdearly, the February 28, 1990 summons
was
a new sunmons that was not issued within one year of the comrencenent of the action
as required by Rule 41(e); First Call and Sinclair control; the District Court erred
in not
granting the Pierce Defendants' Rule 41(e) notion to dismss at the tine the notion
was
made.

| dissent.

/'S JAMES C. NELSON
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