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Clerk
Justice Terry N. Trieweiler delivered the opinion of the Court.

Wl bur A Fadness and MIdred H Fadness appeal fromthe judgnent of the
Fifteenth Judicial District Court, Roosevelt County, granting sumrmary judgnent to
Dor ot hy Cody and Roger W nmer based on coll ateral estoppel and the Fadnesses' failure
to set forth sufficient facts to establish liability. W reverse.

The issue raised on appeal is whether the District Court erred when it granted
sumary judgnment to Cody and W mer based on col |l ateral estoppel and | ack of
sufficient facts to establish liability.

FACTUAL BACKGROUND

On January 30, 1989, the Fadnesses listed for sale 160 acres of |and, |ocated near
Wbl f Point, Roosevelt County, Mntana, with Dorothy Cody of Cody Real Estate in
Wl f Point. The terns of the property listing called for "$25,000. Negotiable. 30%
down--9% i nterest on Contract for Deed or Cash.”

In June 1989, WIlliamKuntz Il1l contacted Cody Real Estate by mail and requested
information on the property. Cody provided the information requested. |n August
1989,

Kuntz made an offer to buy the property which Cody communi cated to Ms. Fadness.
Cody prepared a buy-sell agreenent which she forwarded to Kuntz in New York state.
Kuntz made substantial alterations to the agreenent and returned it to Cody. Cody
drafted a second buy-sell agreenment and once again sent it to Kuntz. Kuntz altered
this

second agreenent and forwarded it directly to the Fadnesses. The Fadnesses accepted
this offer on Septenber 26, 1989, and returned the buy-sell agreenent to Cody.

Kuntz mail ed Cody the earnest noney and Cody ordered title insurance from
Roger Wnmrer at the Roosevelt County Abstract O fice. Cody then delivered the
contract to Gerard Schuster, a Wl f Point attorney, and requested that he draft
what ever
| egal docunents woul d be needed. Schuster provided Cody with a prom ssory note, a
nort gage agreenent, a deed, and a realty transfer certificate. Thereafter, Cody
mai | ed
the original nortgage agreenent and a photocopy of the prom ssory note to Kuntz, and
the original deed to the Fadnesses.

Once the parties received the docunents, Kuntz insisted that the Fadnesses agree
to include Ms. Kuntz as a grantee on the deed, but not as an obligor on the nortgage
agreenment. Cody discussed Kuntz's demand with Ms. Fadness and testified that she
advi sed Ms. Fadness against adding Ms. Kuntz's nane to the deed but not to the
nortgage agreenent. Ms. Fadness |later contacted Cody and expl ai ned that she had
spoken to Kuntz and that she and M. Fadness had decided that it would be fine to add
Ms. Kuntz to the deed. Cody testified that she has no know edge of whether the
Fadnesses ever consulted an attorney regarding her advice not to allow Ms. Kuntz to
be
a grantee on the deed.

Thereafter, Kuntz returned the signed nortgage and prom ssory note to W mmer,
the closing agent. Although Cody did not see these docunents again, Wnmer contacted
Cody when they arrived at his office. On Novenber 6, 1989, the Fadnesses signed the
warranty deed and returned it to Cody. Cody delivered the deed and the earnest noney
deposit from her trust account to Wmmer, at Roosevelt County Abstract, for closing.

The transaction closed on Cctober 3, 1990, over nine nonths after Kuntz first
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demanded that his wife's name be added to the deed. The deed, recorded on Novenber
4, 1990, contains the added nane of Ms. Kuntz. According to M. Kuntz, his wife's
nane was added sonetinme while the deed was in escrow. The nortgage agreenent,
si gned on Septenber 28, 1990, by M. Kuntz, references a note in the anount of
$19, 500
with the rate of interest on the outstanding balance lined through. M. Kuntz
admtted
lining though that provision. The prom ssory note, referenced in the nortgage and
sent
to M. Kuntz, has never been |located and its whereabouts remai n unknown.

Cody testified that she was aware that Kuntz nade several changes to both buy-sel

agreenents. She explained that, although she did not do so in this case, it is
normal | y

her customto have all changes on buy-sell agreenents initialed. Cody explai ned
that she

did not understand the effect of having Ms. Kuntz's nane on the deed but not on the
nortgage. She also testified that she did not suggest to the Fadnesses that they
di scuss,
with an attorney, the inpact of structuring the transaction in this manner. Cody
recei ved
a fee for acting as the listing agent for the transaction.

W mer was the closing agent in this transaction and has been in the title
i nsurance business for nearly twenty years. |In a deposition, Wnmmer explained that a
cl osing agent owes a fiduciary duty to the parties involved in a real property
transacti on.
He stated that he saw that the interest section of the nortgage had been |ined out
and t hat
it and all other nodifications had not been initialed. Like Cody, Wmer explained
t hat
it is his customand practice at closing to have all nodifications initialed.
According to
Wnmer, the lined out interest rate, without being initialed, renders the nortgage
questionable for title exam nation purposes.

Wnmmer further testified that he was aware of the significance of adding Ms.
Kuntz's nane to the deed but not the nortgage agreenent, and that any difference
bet ween the nanes on these docunents was very inportant to the Fadnesses' position in
this real property transaction. Finally, Wmrer stated that he did not know whet her
t he
Fadnesses were aware of the addition of Ms. Kuntz's nane to the deed, and that he
did
not warn them of the consequences of having the transaction structured in this
manner .

On April 13, 1992, Kuntz defaulted on his paynents and the Fadnesses sued to
forecl ose the purchase noney nortgage and quiet title to the real property.
Pursuant to
0 71-1-232, MCA, the Fadnesses were precluded fromrecovering a deficiency judgnment
related to the debt secured by the nortgage. The jury returned a verdict for the
Fadnesses with regard to the foreclosure.

Count Il of the Fadnesses' conplaint against Kuntz, was an action to quiet title
to the real property. The Fadnesses alleged that Kuntz's wife's name was added to the
warranty deed without their approval. Kuntz admtted that he added his wife's nane

to
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the deed while it was in escrow. Despite these allegations, the jury found that

" Fadness

gave real and free consent to Kuntz's alteration of the deed.” The Fadnesses further
al l eged that a prom ssory note was m ssing and that the nortgage was altered, before
it

was returned for recording, by crossing through the anmount of the interest rate. The
Kunt zes deni ed ever receiving the prom ssory note. The jury awarded to the Fadnesses
title to the property, punitive damages in light of Kuntz's actual fraud, and
attorney fees

and costs.

The Kuntzes appealed to this Court. We affirned the jury's verdict and denied
rehearing. See Fadness v. Kuntz (Mont. March 28, 1996), No. 95-133, slip op. at 13.
The Kuntzes then filed a petition for wit of certiorari with the United States
Supr ene
Court, which was denied. See Fadness v. Kuntz (Mont. March 28, 1996), No. 95-133,
cert. denied (1996), 65 U S.L.W 3340, 117 S. C. 390, 136 L. Ed. 2d 306.

The Fadnesses are now suing Wnmmer, the closing agent, and Cody, the real estate
agent, for breach of their fiduciary duties, their duties of care, and for
negl i gence.

Specifically, the Fadnesses allege that Wmer was negligent and breached his
fiduciary

duty to the extent that the real estate transaction docunents were "l ost, altered,

or forged"

to the Fadnesses' detrinent. The Fadnesses further allege that Wmer breached his
fiduciary duty by failing to protect their interests by insuring the proper handling
of the

cl osing and the docunents involved. The Fadnesses allege that Wmrer violated the
regul ati ons of the insurance conm ssioner of the State of Montana by failing to have
witten escrow instructions for the closing of the transaction.

The Fadnesses all ege that Cody breached her fiduciary duty to assist the Fadnesses
t hroughout the course of the transaction. They claimthat Cody breached her duty of
care
and conduct by not safeguarding and protecting the Fadnesses' interests. They
further
al |l ege that Cody handl ed the transaction and cl osing negligently and that she
viol ated the
regul ati ons of the Board of Realty Regulation by failing to advi se the Fadnesses
that they
shoul d consult |egal counsel to determne the effect of the docunents involved in the
transaction. Finally, The Fadnesses all ege that Cody was negligent in supervising
t he
closing to the extent that the docunments had been | ost, msplaced, stolen, forged, or
ot herwi se al tered.

On March 24, 1997, Wmmer and Cody noved for sunmary judgnent based upon
collateral estoppel and res judicata. The District Court found that no genui ne
i ssue of
material fact exists and that Wmer and Cody are entitled to judgnent as a natter of
| aw.

The District Court franmed the basic issue as whether or not Wmer and Cody are
liable for the structuring and handling of the real estate sale, and for the
subsequent
changes nmade to the docunents related to the sale. Because the jury in the previous
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action agai nst Kuntz found that Fadness and Kuntz gave "real and free consent” to the
terms of the nortgage and the alteration of the deed, the District Court held that
coll atera
est oppel keeps the Fadnesses fromnow attenpting to prove the facts to be ot herw se.
The District Court granted Wmmer and Cody's notion and stated that the issue in this
case is identical to the issues in the Fadnesses' previous case against Kuntz in
whi ch fi nal
j udgnment was rendered and affirnmed by this Court. The District Court held that there
are no facts to support the allegations made by the Fadnesses with regard to the
liability
of Cody and W nmer.

DI SCUSSI ON

Did the District Court err by granting Cody and Wmer's notion for sumary
j udgnent based on collateral estoppel and | ack of sufficient facts to establish
liability?

Qur standard of review in appeals fromsummary judgnent rulings is de novo. See
Motaire v. Northern Montana Joint Refuse Disposal Dist. (1995), 274 Mont. 239, 242,
907 P.2d 154, 156; Mead v. M S.B., Inc. (1994), 264 Mont. 465, 470, 872 P.2d 782,

785. Wen we review a district courtps grant of sunmary judgnent, we apply the sane
eval uation as the district court based on Rule 56, MR Cv.P. See Bruner v.

Yel | owst one

County (1995), 272 Mont. 261, 264, 900 P.2d 901, 903. In Bruner, we set forth our
inquiry:

The novant mnust denonstrate that no genuine issues of material fact exist.

Once this has been acconplished, the burden then shifts to the non-noving

party to prove, by nore than nere denial and specul ation, that a genuine

i ssue does exist. Having determ ned that genuine issues of material fact do

not exist, the court nust then determ ne whether the noving party is

entitled to judgnent as a matter of law W review the |egal determ nations

made by a district court as to whether the court erred.

Bruner, 272 Mont. at 264-65, 900 P.2d at 903 (citations omtted).

It is the Fadnesses' contention on appeal that the present action and the action
agai nst the Kuntzes are two separate and distinct causes of action. The Fadnesses
argue
that in Fadness v. Kuntz, they sought to recover the property fromthe Kuntzes by
foreclosing on the nortgage and quieting title to the property, as well as damages
suffered as a natural and probabl e consequence of the Kuntzes' actions. The
Fadnesses
note that at no point were Cody and Wmer a part of the first action and that no
damages were sought fromthe Kuntzes for the wongs of Cody and Wmmer. According
to the Fadnesses, the present action was filed specifically to seek damages from
Cody and
Wmer for the harmsuffered as a natural and probabl e consequence of their actions.
For these reasons, the Fadnesses contend that the doctrine of collateral estoppel
does not
apply.

Col | ateral estoppel, or issue preclusion, bars a party to a prior lawsuit from
reopeni ng an i ssue he or she has already had the opportunity to litigate. See
Hol t man v.

4-G s Plunbing and Heating (1994), 264 Mont. 432, 439, 872 P.2d 318, 322. The
doctrine has three el enents:
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1) the identical issue raised has been previously decided in a
prior adjudi cation;

2) a final judgnent on the nerits was issued in the prior
adj udi cati on; and

3) the party against whomthe plea is now asserted was a party
or in privity with a party to the prior adjudication.

Hol t man, 264 Mont. at 439, 872 P.2d at 322 (citing State v. Young (1993), 259 Mont.
371, 377, 856 P.2d 961, 965). Qur analysis need not proceed beyond the first
el enent .

Identity of issues is the nost crucial elenent of collateral estoppel. See
Hol t man,

264 Mont. at 439, 872 P.2d at 322; Anderson v. State (1991), 250 Mont. 18, 21, 817
P.2d 699, 702. In order to satisfy this elenent, the identical issue or "precise
guesti on”

nmust have been litigated in the prior action. See Holtnman 264 Mont. at 438, 872 P.2d
at

322; Anderson, 250 Mont. at 21, 817 P.2d at 702. To determ ne whether the issue

rai sed

is identical, we conpare the pleadings, evidence, and circunstances surrounding the
two

actions. See Aetna Life Ins. Co. v. MElvain (1986), 221 Mont. 138, 146, 717 P.2d
1081, 1086.

It is true that the Fadnesses' prior suit against Kuntz arose fromthe sane events
as their claimagainst Cody and Wmrer and, like their present claim sought damages
related to the sale of the Fadnesses' real property. However, when this claimis
conpared to the Fadnesses' nortgage foreclosure, quiet title action, and clai m of
fraud
agai nst Kuntz as described above, it is clear that the identical issue, or precise
questi on,
raised in the present case was not raised and decided in the earlier litigation
i nvol ving the
Fadnesses.

The Fadnesses' prior foreclosure and quiet title action can be read as all eging
an
i ntentional wongful act by Kuntz, the breach of the nortgage agreenent and Kuntz's
fraudul ent conduct, followed by all the damage that flowed therefrom To the extent
t he
prior claimis read in this fashion, it is clear that the issues of the alleged
negl i gence and
breach of fiduciary duties owed by Cody and Wmer in the present case, are not
i denti cal .

Furthernore, the Fadnesses' claimagainst Kuntz did not raise the issue of Cody
and Wnmmer's negligence in their handling of the real property transaction and
cl osi ng.

As we stated in Nautilus Ins. v. First Nat'l Ins. (1992), 254 Mont. 296, 299, 837

P. 2d

409, 411, a negligence action is premsed, first, on the existence of a duty. Cody
and

W mer have not established that their legal duties to the Fadnesses in handling and
closing the real property transaction were co-extensive wth the duties owed them by
t he
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Kunt zes. The fact that each action arises fromthe sane transacti on does not nean
t hat
each involve the same issues.

We concl ude that the "identical issue" elenment of collateral estoppel is not net
under the circunstances in this case. The duties owed by Cody and Wmer to the
Fadnesses were not deci ded, nor even considered by the jury in the first case.
Moreover, the District Court's other reason for granting Cody and Wnmer's notion for
summary judgnent, that the Fadnesses presented insufficient facts to support an
al | egati on
that Cody and Wmer are |liable, was not an issue before the District Court and was
not
a basis upon which Cody and Wmrer relied in their notion for summary judgnent.
Therefore, we hold that the District Court erred when it based sunmary judgnent, in
part, on its conclusion that the Fadnesses presented insufficient evidence to
denonstrate
liability, that they are collaterally estopped fromasserting clains for negligence
and
breach of fiduciary duties, and when it granted summary judgnent in favor of Cody and
W mer .

W therefore reverse and remand this case for further proceedings consistent with
t hi s opi ni on.

/'Sl TERRY N. TRI EVEEI LER

We Concur:
/S J. A TURNAGE
/S WLLIAM E. HUNT, SR

/'Sl JAMES C. NELSON
Justice W WIIliam Leaphart, specially concurring.

Due to the inconplete state of the record in this appeal, | have no choice but to
concur in the result reached by the court.

Even assumi ng that the real estate agent and the cl osing agent owed duties of care
to the sellers and that they breached those duties and thereby rendered the nortgage
potentially invalid, it is not clear to ne that the Fadnesses, in fact, suffered
damages
which were not fully reconpensed when they successfully litigated a nortgage
forecl osure
action against Kuntz. Fadness v. Kuntz (1996), No. 95-133 (Fadness 1).

Al t hough, in the present matter, Cody and W nmer requested that Fadnesses file
a statenent of damages, Fadnesses did not respond to that request. Thus, in terns of
trying to understand Fadnesses' theory of danages, we are left with nothing other
t han
Fadnesses' sonewhat |ess than specific prayer for "such damages as they nay prove at
trial."

In Fadness |, Fadnesses sued Kuntz to foreclose the purchase noney nortgage and
to quiet title in their name. As the court states, Fadnesses were successful in
their
foreclosure action, they quieted title to the property and obtai ned an award of
punitive
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damages plus their fees and costs. They cannot obtain a deficiency judgnment for any
out st andi ng bal ance on the debt. Section 71-1-232, MCA | amat a |oss as to what
further damages, if any, Fadnesses may have incurred as a result of Wmrer's and
Cody's all eged negligence in allowng Ms. Kuntz's nane to appear on the deed but not
on the nortgage. However, since the sunmary judgnent was based upon coll atera
estoppel rather than failure to state a claimfor damages, and since Fadnesses have
not

yet responded to the request to state their danages, | nust give themthe benefit of
t he

doubt and let the matter proceed.

/'Sl W WLLI AM LEAPHART
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