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Justice Janes C. Nelson delivered the Opinion of the Court.

11 The Montana Public Enpl oyee's Associ ation (MPEA) appeal s an order of the
District Court for the First Judicial District, Lewis and Cdark County, granting sumary
judgnent in favor of the Montana Department of Transportation (MDT) in a controversy
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bet ween the parties over the status of the "District Construction Al lowance" (DCA) paid
to certain MDT enpl oyees. W reverse and renand

12 The sole issue raised on appeal is whether the District Court erred in deternining
that the DCA may not be included in the base pay of MDT enpl oyees for the purpose
of cal cul ating overtine.

Factual and Procedural Background

13 MDT enpl oys a limted nunber of individuals in its construction bureau whose

job sites change fromtinme to tine. For that reason, reporting stations have been
established in various |ocations so that enployees can report to work at a | ocation closer
to their honmes. MDT then provides transportation fromthe reporting station to the actua
work site during work hours.

14 MPEA acts as a | abor union on behalf of public enployees. MPEA and MDT

negoti ated a collective bargai ni ng agreenent on Septenber 27, 1991, wherein they agreed
that an all owance, the DCA, would be paid to certain construction bureau enpl oyees

based upon the distance they travel fromtheir hone to the reporting station. This
agreenent was reaffirned by the parties on several occasions, the last, prior to the filing
of the complaint, being May 10, 1994. Eligibility for the DCA is based on the

relationship of the reporting station to the central post office of the enployee's hone
town. Enpl oyees who reside in reasonable proxinmity to a reporting station or work site

do not receive the DCA

15 The DCA is found in a supplenent to the collective bargai ni ng agreenent between
the parties. It provides, in part:
1. Purpose and Application

a. Purpose: The purpose of this policy is to provide an
al l onance for District Construction personnel who are
assigned to a project by the appropriate authority. This
al l onance is intended to acconmpbdat e special circunstances
of enployees in the District Construction offices who rnust
report to different reporting stations. It is not provided as per
diem and enpl oyees are not considered to be in a travel
status anytinme they are covered under this policy.

b. Application: This policy will apply only to District
Construction personnel who are subject to assignment to
projects which require themto report to a designated
reporting station in excess of twenty (20) niles one way from
the central post office in the conmunity in which he/she
resides, or if the enployee prefers a rural |ocation, he/she
will be considered to be residing at the central post office in
the nearest city, town or comunity for mleage cal cul ati ons
only.

c. "Designated Reporting Station" neans a collecting point for
state vehicles, an office located in a town, the field office, the
district office or other location serving the best interest of the
Departnment. Reporting stations will be established where
reasonabl e acconmodati ons are avail abl e. Managenment wil |
be the sole determ ner of preasonable accommpdations.p

d. "Designated Shift" means a shift in which the enpl oyee
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actually works two (2) or nore hours with the remai nder of
the regular shift in a pay status.

Suppl enental to Master Con
tract for Departnent of Transportati on Non-Mi ntenance Unit
(May 10, 1994), pp. 8-9.

16 On May 9, 1995, MPEA filed a conplaint against MDT seeking a Declaratory

Judgnent and all eging that the DCA should be treated as an el enment of an enpl oyeeps
base pay for purposes of calculating overtine conpensation. On January 17, 1996,

MPEA filed an anended conplaint basing its claim in part, on the provisions of the Fair
Labor Standards Act (FLSA), 29 U.S. C. 88 201 through 219.

17 MPEA and MDT stipulated to the facts and agreed that the FLSA controls. The
parties filed cross notions for sunmary judgnment. On Decenmber 10, 1996, the District
Court entered its Oder on Mdtions for Sunmmary Judgnment wherein the court concl uded
that since the DCA was rei nbursenent for travel expenses, it could not be included in
an enpl oyeeps base pay for purposes of calculating overtine conpensation. MPEA
appeal ed.

St andard of Revi ew

18 Qur standard of review in appeals from sunmary judgnent rulings is de novo.
Motarie v. N. Mont. Joint Refuse Disposal (1995), 274 Mnt. 239, 242, 907 P.2d 154,
156 (citing Mead v. MS. B., Inc. (1994), 264 Mont. 465, 470, 872 P.2d 782, 785).
VWhen we review a district courtps grant of summary judgnment, we apply the same
eval uation as the district court based on Rule 56, MR Cv.P. Bruner v. Yellowstone
County (1995), 272 Mont. 261, 264, 900 P.2d 901, 903. In Bruner, we set forth our
i nquiry:
The novant nust denonstrate that no genui ne issues of material fact exist.
Once this has been acconplished, the burden then shifts to the non-noving
party to prove, by nore than nere denial and specul ation, that a genui ne
i ssue does exist. Having determ ned that genuine issues of fact do not
exi st, the court rnust then determine whether the noving party is entitled to
judgnent as a matter of law. W review the |egal determ nations rmade by
a district court as to whether the court erred.

Bruner, 900 P.2d at 903 (citations omtted).

Di scussi on

19 Whet her the District Court erred in determ ning that the DCA may not be
included in the base pay of MDT enpl oyees for the purpose of cal culating overtine.

110 The parties agree that there are no factual disputes in this case and that the FLSA
is controlling. The FLSA is a federal statute establishing mni numwage, overtine pay,
child I abor, and equal pay requirenents. 29 CF. R § 778.0 (1997). The Departnent

of Labor (DCL) is responsible for determning the operative definitions of the terms used
in the FLSA through interpretive regulations and as a general rule, DOL regul ations are
entitled to judicial deference and are the primary source of guidance for deternining the
scope and extent of exemptions to the FLSA. Spradling v. City of Tulsa, Ckl. (10th Gr
1996), 95 F.3d 1492, 1495 (citing Udall v. Tallmn (1965), 380 U.S. 1, 16, 85 S. C
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792, 801, 13 L.Ed.2d 616).

111 Exenptions fromor exceptions to the FLSA's requirenments are to be narrowy
construed agai nst the enployer asserting them Donovan v. Brown Equi pnent & Service
Tools, Inc. (5th Gr. 1982), 666 F.2d 148, 153 (citing Arnold v. Ben Kanowsky, Inc.
(1960), 361 U.S. 388, 392, 80 S. . 453, 456, 4 L.Ed.2d 393). Furt hernore, the

enpl oyer bears the burden of showing that the enployee fits "plainly and unm stakenly
within the exenption's terns.p Spradling, 95 F.3d at 1495 (citing Aaron v. City of
Wchita (10th Gr. 1995), 54 F.3d 652, 657 cert denied ___ US __ |, 116 S.Ct. 419,
133 L. Ed.2d 336; Reich v. State of Wonming (10th Cr. 1993), 993 F.2d 739, 741).

112 Under the FLSA
no enpl oyer shall enploy any of his enpl oyees who in any workweek is
engaged in commerce or in the production of goods for commerce, or is
enpl oyed in an enterprise engaged in comerce or in the production of
goods for conmerce, for a workweek | onger than forty hours unless such
enpl oyee receives conpensation for his enploynment in excess of the hours
above specified at a rate not |ess than one and one-half tines the regul ar
rate at which he is enpl oyed.

29 U S.C. § 207(a)(1) (1997) (enphasis added). An enterprise pengaged in comrerce

or in the production of goods for conmercep includes an enterprise that "is an activity
of a public agency,” 29 U S. C. 8§ 203(s)(1)(CO (1997), and a "public agency” includes

t he governnment or any agency of a state or a political subdivision of a state, 29 U S.C
8§ 203(x) (1997).

113 Additionally, "regular rate" is defined in the FLSA as foll ows:
As used in this section the "regular rate" at which an enpl oyee is enpl oyed
shall be deened to include all reruneration for enploynment paid to, or on
behal f of, the enployee, but shall not be deenmed to include--

(2) paynments nmamde for occasional periods when no work is
perforned due to vacation, holiday, illness, failure of the enployer to
provide sufficient work, or other sinilar cause; reasonable paynents for
travel i ng expenses, or other expenses, incurred by an enpl oyee in the
furtherance of his enployer's interests and properly reinbursable by the
enpl oyer; and other simlar paynents to an enpl oyee which are not nade
as conpensation for his hours of enploynent;

29 U S.C. § 207(e) (1997). Al though the "regular rate" is a rate per hour, the FLSA
does not require enployers to conpensate enployees on an hourly rate basis; their

earni ngs may be deternined on a piece-rate, salary, comm ssion, or other basis. 29
CF.R 8§ 778.109 (1997). The regular hourly rate of pay of an enployee is detern ned
by dividing his total remuneration for enploynent (except statutory exclusions) in any
wor kweek by the total nunber of hours actually worked by himin that workweek for

whi ch such conpensation was paid. 29 CF. R § 778.109 (1997).

114 In granting summary judgnent in favor of MDT, the District Court concluded that
the DCA is not made as conpensation for hours of enploynent or hours worked because
enpl oyees receive the DCA regardl ess of the nunber of hours worked, so long as they
work more than two hours in a shift. The court also concluded that the DCA appeared
to be a formof reinbursement for travel expenses to enpl oyees and, because the FLSA
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provides that reinbursenent for travel expenses is not to be included in an enpl oyeeps
regular rate of pay for purposes of calculating overtinme, the DCA may not be included
in the base pay of MDT enpl oyees. The District Court based its conclusions on a review
of nunmerous tine sheets of enpl oyees, submitted by MPEA as exhibits, wherein the

DCA funds were recorded under a section entitled pTravel Expense Claimp Moreover,

the court determned that the enpl oyees do not claimother statutorily created travel
rei mbursenent for nileage and that the DCA was directly linked with the distance the
enpl oyee had to travel to the reporting station

115 MPEA nai ntains that the District Court erred in concluding that the DCA falls
within the statutory exception for travel expenses contained in 29 U S.C. § 207(e)(2).
MPEA contends that the DCA is not an expense rei nbursenent under the FLSA because

the travel expense is not incurred on the enployerps behalf or for the enpl oyerps benefit
or conveni ence. Hence, MPEA argues, since the regular rate includes all remuneration
paid to an enpl oyee unless a specific exception is provided for in the FLSA and since the
DCA does not fall within one of the statutory exceptions, the DCA may not be excl uded
fromthe pregular ratep for the purpose of calculating overtine conpensation

116 MDT cont ends, on the other hand, that not only does the DCA fall within the
statutory exception for travel expenses found at 29 U S.C. §8 207(e)(2), but it also falls
within the exception for "other simlar paynents to an enpl oyee which are not made as
conpensation for his hours of enploynent” also found at 29 U. S.C. 8§ 207(e)(2). The

MDT bases its contention on the fact that the DCA is not conpensation for hours worked
since qualified enployees are paid the DCA whet her they work two hours in a shift or

ei ght hours.

117 "It is inportant to deternine the scope of [the exclusions under the FLSA] since
all remuneration for enploynent paid to enpl oyees which does not fall within one of

t hese seven excl usionary cl auses nust be added into the total conpensation received by
the enpl oyee before his regular hourly rate of pay is deternmined." 29 CF. R 8§
778.200(c) (1997). See also Brock v. Two RDrilling Co., Inc. (5th Cr. 1985), 772

F.2d 1199, 1200.

118 The DOL interprets the exception for travel expenses found in 29 U S.C 8§
207(e)(2) as foll ows:
Where an enpl oyee incurs expenses on his enployer's behal f or where he
is required to expend suns solely by reason of action taken for the
conveni ence of his enployer, section 7(e)(2) is applicable to reinbursenent
for such expenses. Paynents nmade by the enpl oyer to cover such expenses
are not included in the enployeeps regular rate (if the anbunt of the
rei mbursenent reasonably approxi mates the expenses incurred). Such
payment is not conpensation for services rendered by the enpl oyees during
any hours worked in the workweek.

29 C.F.R § 778.217(a) (1997). However,

[t] he expenses for which reinbursenent is made nust in order to nerit
exclusion fromthe regular rate under this section, be expenses incurred by
the enpl oyee on the enpl oyerps behalf or for his benefit or convenience.

If the enployer reinburses the enpl oyee for expenses nornally incurred by
the enpl oyee for his own benefit, he is, of course, increasing the

enpl oyee's regular rate thereby. An enployee normally incurs expenses
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intraveling to and fromwork, buying lunch, paying rent, and the like. |If
the enpl oyer reinburses himfor these normal everyday expenses, the

payrment is not excluded fromthe regular rate as prei nbursenent for
expenses.

29 CF.R 8 778.217(d) (1997) (enphasis added).

119 In the case before us, the expenses were not incurred on MDT's behal f or for
MDT' s benefit or convenience. The DCA is reinbursenent for normal everyday
expenses incurred by the enployee for his own benefit, nanely traveling to and from
work. Thus, the DCA may not be excluded fromthe regular rate as reinbursenment for
travel expenses under that provision of 29 U S.C. 8§ 207(e)(2).

120 Nor may MDT be relieved of liability under the Portal to Portal Act, 29 U S.C

88 251 through 262. As a general rule, the Portal to Portal Act relieves an enpl oyer
fromliability or punishment under the FLSA for failing to pay an enpl oyee m ni mum
wages or overtine conpensation for "walking, riding, or traveling to and fromthe actua
pl ace of performance of the principal activity or activities which such enployee is

enpl oyed to perform . . ." 29 U S.C 8§ 254(a) (1997). "The effect on the Fair Labor
St andards Act of the various provisions of the Portal Act must necessarily be determ ned
by viewing the two acts as interelated parts of the entire statutory schene for the
establi shment of basic fair |abor standards.” 29 CF.R 8 790.2(a) (1997). Under the
Portal to Portal Act, an enployer is not relieved of liability or punishnent if the activity
is conpensabl e by either "an express provision of a witten or nonwitten contract in
effect, at the time of such activity, between such enpl oyee, his agent, or collective-
bargai ni ng representative and his enployer," 29 US.C 8§ 254(b)(1) (1997), as is the
case here.

121 MDT argues that the parties had not intended, under the collective bargaining
agreenment, to include the DCA in the calculations for overtime conpensati on. However,
"[t]here is no collective-bargaining exenption fromthe FLSA." Reich v. Interstate

Brands Corp. (7th Cr. 1995), 57 F.3d 574, 578; Featsent v. City of Youngstown (6th
Cr. 1995), 70 F.3d 900, 905.

122 MDT al so argues that, even if the DCA does not qualify for exclusion under the
travel expense exception to the FLSA found in 29 U S.C. 8§ 207(e)(2), it may still be
excluded fromthe regular rate for the purpose of calculating overtine because it falls
within the exclusion, also found in 29 U S.C. §8 207(e)(2), for "other simlar paynents
to an enpl oyee which are not nade as conpensation for his hours of enploynent." W
reject MDT's argunent.

123 To qualify for exclusion under this third and | ast clause of 29 U S.C. § 207(e)(2),
the DCA must "be "simlar' in character to the paynents specifically described in section
7(e)(2)." 29 CF.R 8 778.224(a) (1997). MDT has not contended that the DCAis

simlar to the paynents excluded under the first clause of 29 U S.C. 8§ 207(e)(2) "for
occasi onal periods when no work is perfornmed due to vacation, holiday, illness, failure

of the enployer to provide sufficient work, or other simlar cause," and we have al ready
shown that the DCA is not reinbursenent for travel or other expenses under the second
clause of 29 U.S.C. § 207(e)(2).
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124 I nst ead, MDT contends that the DCA falls within the exceptions under 29 U S. C
§ 207(e)(2) because of the phrase therein that the excepted paynents are "not nade as
conpensation for [an enpl oyees] hours of enploynent." MPEA argues that the DCA
is simlar because it is not conpensation for hours worked since qualified enpl oyees are
pai d the DCA whether they work two hours in a shift or eight hours. W find this
argunment unpersuasive. "Section 7(e)(2) does not exclude every paynment not neasured
by hours of enploynment fromthe regular rate." Featsent, 70 F.3d at 904 (citing Reich,
57 F.3d at 577).
It is clear that the ["other simlar paynents"] clause was not intended to
permt the exclusion fromthe regular rate of paynents such as bonuses or
the furnishing of facilities |ike board and | odgi ng which, though not directly
attributable to any particular hours of work are, nevertheless, clearly
understood to be conpensation for services.

29 C.F.R 06§ 778.224(a) (1997).

125 Therefore, we hold that the MDT has not net its burden of showi ng that the DCA
fits "plainly and unm stakenly" within one of the statutory exceptions to the FLSA s
requirements. Spradling, 95 F.3d at 1495. Consequently, the DCA nust be included in
the regular rate for the purpose of calculating overtinme. This does not nmean, however,
that the tine spent traveling to and fromwork nust al so be counted as hours worked.

An enpl oyee who travels from hone before his regul ar workday and

returns to his hone at the end of the workday is engaged in ordinary hone

to work travel which is a normal incident of enploynment. This is true

whet her he works at a fixed location or at different job sites. Normal travel

fromhone to work is not worktine.

29 CF.R 8 785.35 (1997). Odinary travel fromhome to work "need not be counted

as hours worked even if the enployer agrees to pay for it." 29 CF. R § 785.34 (1997)
(citing Tennessee Coal, Iron & R R Co. v. Miscoda Local (1944), 321 U.S. 590, 64
S.Ct. 698, 88 L.Ed. 949; Anderson v. M. Cenens Pottery Co. (1946), 328 U. S. 680,

66 S.Ct. 1187, 90 L.Ed. 1515; Walling v. Anaconda Copper M ning Co. (1946), 66

126 Accordingly, we hold that the District Court erred in determning that the DCA
may not be included in the base pay of MDT enpl oyees for the purpose of calcul ating
overtime.

127 Reversed and renanded for further proceedings consistent with this opinion

/'S JAMES C. NELSON
We Concur:
/S J. A TURNAGE
/S WLLIAM E. HUNT, SR

/'Sl JI M REGNI ER
/'S TERRY N. TRI EVEI LER
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