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Justice Terry N. Trieweiler delivered the opinion of the Court.

M1 Tammi Baer filed a petition for dissolution of her marriage to Monte Baer in the
District Court for the Twentieth Judicial District in Lake County. After a trial, the
District Court granted the dissolution, divided the marital property, and awarded
residential custody of their children to Monte. Tammi appeals. W affirmin part and
reverse in part the judgnent of the District Court.
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12 There are three issues on appeal :

13 1. Did the District Court err when it awarded custody of the couple's children
to Monte?

14 2. Did the District Court err when it divided the marital estate?

15 3. Did the District Court err when it declined to hold Monte in contenpt of
court?
FACTUAL BACKGROUND

16 Tamm and Monte Baer were married in Septenber 1993, in Lake County. They

have three children: Dawson Jerone, who is now three years ol d; Megan Anber, who

is nowtw years old; and Cody Tyler Dillon, who is now one year old. Tanm is also
the nother of five-year-old Eric, to whom she gave birth prior to her nmarriage; Mnte
is not Eric's biological father.

17 Monte is a licensed pilot and certified aircraft nmechanic. Prior to and during the
marriage, Monte owned and operated M ssion Aviation, a business which repairs and

sells small aircraft. His father, Wayne Baer, has a simlar business and owns a hangar
and runway in Ronan. Mbonte has an infornmal agreenent with Wayne that he can use the
hangar and runway in exchange for his services when Wayne needs hel p on a project.

The two al so sonetines invest in aircraft together. Mnte's income during the narriage
aver aged approxi mately $1,000 per month, and at no point during the nmarriage did

Tammi wor k outside of the hone.

18 Soon after their nmarriage, Monte and Tammi, who was pregnant at the tinme, went

to Al aska where Monte had tenporary work. They returned to Montana after three

nmont hs and noved into a nobile home next to the hangar on | and owned by Monte's

parents. El sewhere on the |and owned by Monte's parents was a school and church in
which the family were active participants. Mnte returned to work in Al aska in 1994 for
approxi mately six nmonths, and then again for ten weeks in 1995. After he returned,
Monte and Tammi borrowed noney from Monte's brother and purchased a different

nmobi | e home, which they placed on Monte's parents' |and near the end of the runway.

19 Wth the exception of the couple's nobile hone, their only other significant asset
is a 1990 van, which they purchased with a $6,000 | oan from Wayne. Mnte owned a

pl ane prior to the marriage, but he sold it in 1994, used the proceeds to purchase a one-
half interest in a second plane, and rebuilt it with Wayne in an attenpt to sell it; they
have not yet sold the plane. Mnte and Tanm still owe approxi mately $4,800 to Wayne

for the van, and approximately $9,000 for the nobile hone.

20 On March 25, 1996, Tamm filed a petition for dissolution in the District Court.
On April 10, the District Court entered an order to enforce a tenporary stipulation
between the parties. The stipulation provided that Tanm was to have custody of the
children and remain in the nmobile home while the action was pending, and that Mnte
was to refrain fromany interference to her occupancy. It also prohibited Tamm and
Monte from di sturbing each other's peace or encunbering each other's assets. Finally,

file:///C|/Documents%20and%620Setti ngs/cu1046/Desktop/opinions/97-544%200pinion.htm (2 of 9)4/20/2007 10:38:38 AM



97-544

the stipulation set forth Monte's visitation schedule with the children and required Mnte
to pay Tanmm $350 per nonth for child support.

11 During the period of the stipulation, numerous conflicts occurred between the
parties regarding Monte's visitation with the children. The exchange of the children
becane so volatile that Tamm tape-recorded the exchanges and conversations, and Monte
al wvays had one of his famly nenbers acconpany himto videotape the exchanges.
Additionally, Tamm and/or her fanmily involved | aw enforcenment officials in the
exchanges on several occasions.

12 O her problenms occurred as well. For exanple, Mnte stopped naking child
support paynents to Tammi in August 1996. Tanm sought assistance fromthe State,
and eventually the Child Support Enforcenent Division assunmed responsibility for the
collection and distribution of child support paynments. However, Monte has apparently
not nmade any paynents since August 1996. |n Septenber 1996, Wayne served an

eviction notice on Tanmi. Mnte had tried to dissuade Wayne from evicting Tamr , but
he nonet hel ess acconpani ed Wayne when Wayne served the notice. Wayne also filed

i ens agai nst the van and nobil e hone.

113 On February 4, 1997, Tamm filed a notion for citation and order to show cause

why Monte should not be held in contenpt for violation of the stipulation. She submitted

affidavits that described Monte's role in the attenpted eviction and lien filings, and his
failure to pay child support. She also alleged that Monte violated the order and harassed
her when they exchanged the children, and that at times he refused to return the children.
Finally, she alleged abuse by Monte after Eric had been spanked and Cody sustained a

head injury during visitations with Monte. Tamm also conplained of the incidents to

the Lake County Departnent of Family Services.

14 The District Court issued the order and set a hearing at which to show cause for
February 26, 1997. On February 10, Monte requested a final hearing date and that the
show cause hearing be held at the sane time, based on the fact that evidence and

wi t nesses woul d be the sane at each hearing. Two days later, the District Court vacated
the initial show cause hearing date and set March 10, 1997, for the final hearing and
show cause hearing. Tanm first sought to vacate the March 10 hearing date due to a
conflict with counsel's schedule, and then noved the District Court to reinstate the
February 26 show cause hearing. After the parties briefed the issue, the District Court
granted Tanm's notion and vacated the March 10 hearing date, but denied her request

to reinstate the original show cause hearing date. |Instead, it set the hearing and trial for
May 22, 1997.

15 The parties continued to seek a hearing and noved to alter tenporary custody and
visitation. Both Tanm and Monte all eged abuse by the other as the cause of the injury
to Cody. The District Court refused to hold a separate hearing to consider the notions
and retained May 22 as the date for trial.

116 A three-day trial was held, after which the District Court issued findings of fact,
concl usions of law, and a decree of dissolution. The District Court awarded the parties
joint legal custody, and found that it would be in the best interests of the children if
Monte was the primary residential custodian. 1t also concluded that neither party should
recei ve mai ntenance nor child support. The District Court awarded Monte the van and

the nmobil e home, along with responsibility for the debt on those items, and found that the
busi ness inventory and plane were a part of his premarital property to which Tamm was
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not entitled. Tamm retained the car which she owned prior to the marriage and received
nm scel | aneous household itens as her share of the marital property. Finally, the District
Court concluded that all of Tamm's notions to have Monte held in contenpt shoul d be

deni ed.

| SSUE 1

17 Did the District Court err when it awarded custody of the couple's children to
Mont e?

18 CQur standard of review for a district court's award of child custody is whether the
district court's findings are clearly erroneous. See In re Marriage of Dreesbach (1994),
265 Mont. 216, 220, 875 P.2d 1018, 1021. Wen the findings are supported by

substantial credible evidence, we will affirmthe district court's decision unless a clear
abuse of discretion is showmn. See In re Marriage of Hogstad (1996), 275 Mont. 489,

494, 914 P.2d 584, 587; Dreesbach, 265 Mont. at 221, 875 P.2d at 1021.

119 In a marriage dissolution, a district court shall deternmine child custody matters in
accordance with the best interests of the child. See § 40-4-212, MCA. The statute lists
many factors for the district court to consider in its determination of a child' s best
interest, and although it need not nmake specific findings pertaining to each factor, a
district court must consider the guidelines in the statute. See In re Marriage of DeWtt
(1995), 273 Mont. 513, 516, 905 P.2d 1084, 1086; In re Marriage of Saylor (1988), 232
Mont. 294, 297-98, 756 P.2d 1149, 1151.

20 Here, the District Court made specific findings for each factor. Tanm clainms that
three of the findings are erroneous. She contends that the District Court erred when it
characterized the children's relationship with Monte as excellent and with Tanm as

good, and when it found that Tamrmi's and her nother's "frequent” and "unnecessary”

i nvol verent of | aw enforcenent officers was not in the children's best interests. See §
40-4-212(1)(c), MCA (1995). Tanmm also asserts that the District Court erred when it
found that the children's adjustnment to their home, church, and community is better when
they are with Monte than when they are with Tanmi. See 8§ 40-4-212(1)(d), MCA

(1995). Finally, she argues that the District Court erred when it found that there was no
evi dence of physical abuse or threat of physical abuse by either parent agai nst each other
or the children. See 8§ 40-4-212(1)(f), MCA (1995).

21 The District Court heard testinony from many individuals who knew both Tamm

and Monte and their relationship with the children. Each party attenpted to portray

t hensel ves as the better parent and, as Tanm contends, there was evi dence presented

whi ch was favorable to Tamm . Qur inquiry on appeal, however, focuses instead on

whet her there is substantial credible evidence to support the District Court's finding that
the children had a better relationship with and were better adjusted while with Mnte.

22 Tamm directs this Court to the testinony that she offered regarding Monte's

al | eged abuse of the children and the need to involve | aw enforcenent when they

exchanged the children as support for her contention that the District Court erred when

it found Monte's relationship with the children better than her relationship. Upon review
of the record, however, we find testinony which not only disputes that testinony, but

whi ch specifically depicts Monte as a better parent. Especially here, where the testinony
often conflicted and where each party elicited negative testinony regardi ng the other
parent's behavior, character, and parenting skills, we recognize that the weight to be
given that testinony and a determ nation of the witnesses' credibility is squarely within
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the province of the District Court. See In re Marriage of Smith (1988), 232 Mont. 527

529, 757 P.2d 784, 785; In re Marriage of Speer (1982), 201 Mont. 418, 422, 654 P.2d

1001, 1003; see also In re Marriage of Mtchell (1991), 248 Mont. 105, 108, 809 P.2d

582, 584. Therefore, we conclude that the District Court was not clearly erroneous when

it found that the children's relationship and adjustnment is better while they are with Mnte
than it is while they are with Tanmi . See also In re Marriage of Rolfe (1985), 216

Mont. 39, 44-45, 699 P.2d 79, 82.

23 Tamm also asserts that the District Court erred when it found that there was no
evidence or threat of physical abuse by Tammi or Monte agai nst each other or the

children. Upon review of the record, we find that each party nade all egati ons of abuse

and that they each offered evidence to attribute the children's injuries to the other's abuse.

24 Tamm relies heavily on a doctor's report that described Cody's injury as

i nconsistent with Monte's explanation of the incident, and on what she describes as a
substantiated finding of abuse against Eric fromthe DFS. At trial, however, a DFS
official testified that she determ ned that Monte had not physically abused Cody, and that
t he physicians' reports do not "cone to a consensus about how the injury could have
occurred." There was also testinony that the DFS findi ngs were being revi ewed and
chal | enged for, among other reasons, the DFS's failure to interview eyewitnesses to the
incident. Gven the conflict and uncertainty in the testinony, we conclude that the
District Court was not clearly erroneous when it found that the nutual allegations of
abuse did not give rise to a finding of physical abuse against either parent.

25 Finally, Tamm asserts that because she was the primary caretaker, the District
Court erred when it denied her residential custody, pursuant to 8§ 40-4-212(3)(a), MCA
(1995). The statute states:

(3) The following are rebuttable presunptions and apply unl ess
contrary to the best interest of the child:

(a) Custody should be granted to the parent who has provi ded
nmost of the primary care during the child s life.

W stated in In re Marriage of Abrahanson (1996), 278 Mont. 336, 343, 924 P.2d 1334,

1338-39, that the statute creates only a rebuttable presunption, and that a district court's
failure to nention it does not necessarily nmean that it failed to consider the presunption
or that it cormitted reversible error. Rather, we recognize that the statute affords the
primary caregiver an initial presunption in the district court that it is in the children's
best interests for the primary caregiver to be awarded custody, but that the non-prinmary
caregi ver can rebut that presunption with substantial credible evidence of his own that

the children's best interests would be served through an award of custody to him

26 Here, Monte put forth substantial credible evidence to support his contention that

it would be in the children's best interests for himto have residential custody. As we
stated above, the findings reflect that the District Court considered the best interests of
the children, the findings are not clearly erroneous, and we conclude that the District
Court did not abuse its discretion when it determnined that Monte shoul d have cust ody.

127 W affirmthe District Court's judgnent as to the custody of the children

| SSUE 2

128 Did the District Court err when it divided the marital estate?
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129 We review a district court's division of marital property to determ ne whether the
findings on which it relied are clearly erroneous. See In re Marriage of Stufft (1996),

276 Mont. 454, 459, 916 P.2d 767, 770. |If the findings are not clearly erroneous, we

will affirmthe distribution of property unless the district court abused its discretion. See
Stufft, 276 Mont. at 459, 916 P.2d at 770; Hogstad, 275 Mont. at 496, 914 P.2d at 588;

In re Marriage of Smith (1995), 270 Mont. 263, 267-68, 891 P.2d 522, 525. 1In a

marri age dissolution proceeding, the test for an abuse of discretion is whether the district
court acted arbitrarily w thout enploynent of conscientious judgnent or exceeded the

bounds of reason resulting in substantial injustice. See In re Mrriage of Meeks (1996),

276 Mont. 237, 242, 915 P.2d 831, 834.

30 The division of marital property is governed by 8§ 40-4-202, MCA. Pursuant to

the statute, the district court has broad discretion to distribute the marital estate in a
manner which is equitable to each party according to the circunstances of the case. See
In re Marriage of Maedje (1994), 263 Mont. 262, 265, 868 P.2d 580, 582.

131 Tamm contends that the District Court erred when it found that a used notorcycle

and a one-half interest in a used Ford van were Monte's prenarital property. She

contends that he wote the checks for the itens during the marriage, and therefore, that

she is entitled to a share of their value. Mnte, on the other hand, asserts that there was
no testinony to support Tamm 's alleged interest in the notorcycle or van.

32 Unless a statutory exception exists to call into question the joint nature of the
property, such as in the case of property acquired by gift or devise, property acquired
during the narriage is generally presuned to be marital property in which both spouses
share an interest and which is subject to equitable apportionment by the district court.
See § 40-4-202, MCA. Here, Monte purchased the nmotorcycle with a $1,600 check on
February 28, 1994, and his interest in the Ford van with a check dated January 2, 1995.
Both checks were admitted at trial, but there was only Iimted testinony about the

acqui sition of the nmotorcycle and Ford van. Even if the parties' testinony did not
explicitly establish when the notorcycle and van were acquired, the record clearly reflects
that the notorcycle and Ford van were acquired during the marriage. Moreover, Mnte
has never suggested that they were acquired by gift, devise, or sone other neans which
woul d | ead us to consider them his exclusive property. Accordingly, we conclude that
the District Court erred when it ignored the record and found that the notorcycle and
Ford van were Monte's prenarital property, and when on that basis it failed to include
those assets in its calculation of the parties' respective shares of the marital estate.

33 Tamm also contends that the District Court erred when it failed to award her a
share of the appreciated value of Monte's one-half interest in the plane that he owns with
his father and a share of the appreciated value of the Mssion Aviation inventory.

134 Tamm admits that Monte's business inventory was property that he owned prior

to their marriage, and as such, she asserts an interest in only the appreciated val ue of the
i nventory. She used figures fromthe parties' tax forns to assert that the value of the

i nventory increased $24,500 during the narriage. At trial, however, Mnte testified that
the 1993 tax formon which Tanm relies underestimated the inventory and that during

the course of the marriage the business inventory had in fact been slightly reduced. He
submtted that the current value of the inventory was $26,100, and the District Court
adopted that figure; that value was $200 greater than the prenmarital val ue adopted by the
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District Court.

135 As stated above, the District Court has broad discretion to achieve an equitable
distribution of the marital estate. Simlarly, it has discretion to adopt any reasonable
val uation of property that is supported in the record. See In re Marriage of Luisi (1988),
232 Mont. 243, 247, 756 P.2d 456, 459. The determination of property valuation is a
factual issue within the province of the district court. See Meeks, 276 Mont. at 247, 915
P.2d at 838. W conclude that the val ue assigned by the District Court to the inventory
was supported by the record, was not clearly erroneous, and that the District Court did

not act arbitrarily w thout enploynent of conscientious judgnment or exceed the bounds

of reason when it distributed the property.

36 Because the District Court nust nmake an equitable division of the marital property,
the fact that it did not award Tamm an equal share of the appreciated i nventory does not
necessarily nean that it erred or that it abused its discretion. Rather, in light of the
overall division of the narital estate, we conclude that the District Court did not abuse
its discretion when it declined to award Tanm a share of the mninmal appreciation in the
busi ness inventory.

137 Tamm also contends that she is entitled to a share of what she alleges is the

appreci ated value of Monte's interest in the plane. The District Court found that the

pl ane in which Monte currently owns a one-half interest with his father constituted

Monte's prenarital property. Al though Monte purchased the plane during the narriage,

the funds which he used to purchase the plane can be traced directly to the proceeds from
the sale of the plane he owned prior to the marriage. Tamm clains, however, that the

pl ane has a val ue of $57,000, based on its list price in a sale publication, and that because
Monte all egedly used $6,000 of marital incone, as well as his own labor, to inprove the

pl ane during the narriage, she is entitled to a share of his interest.

138 Monte testified at trial that he received $25,000 fromthe sale of a plane that he
owned prior to the marriage. He also testified that he invested $16,000 fromthe

proceeds of that sale to purchase the plane that he currently owns with his father, and that
he |l ater gave his father another $6,000 fromthe proceeds to conplete repairs and work

on the second plane. Also in the record was testinony that the value of Mnte's interest

in the plane that he owns with his father is approximately the sanme as the value of the

pl ane that he owned prior to the marriage.

139 Tammi's only basis for her assertion that the plane is worth $57,000 is the price

at which Monte and Wayne have listed it for sale. Wthout a sale, however, that price
does not necessarily reflect the plane's value. Furthernore, the only basis for her
assertion that the $6,000 check to Wayne was marital incone, as opposed to the

remai nder of Monte's proceeds fromthe sale of his first plane, was the fact that it was
written during the marriage and after they had returned from Al aska where Mnte had
earned the najority of his income that year. Gven the entirety of the record and absent
sone other proof from Tamm, it is difficult to ascertain whether the plane has in fact
appreci at ed above and beyond the value of Monte's premarital interest in the first plane.
As stated above, we will not substitute our judgnent for the District Court's.
Accordingly, we conclude that there is substantial credible evidence to support the
District Court's findings, its findings regarding Monte's interest in the plane were not
clearly erroneous, and the District Court did not abuse its discretion when it found that
Tamm was not entitled to a share of Monte's interest in the plane
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7140 We affirmthe District Court's distribution of the plane and business inventory.
We reverse the District Court's exclusion of the nmotorcycle and the Ford van fromthe
marital estate, and remand to the District Court for reconsideration of the property
distribution after inclusion of those itenms in the marital estate.

| SSUE 3

41 Did the District Court err when it declined to hold Monte in contenpt of court?

142 Al though contenpt orders by a district court are final and generally not reviewable

by this Court, we make an exception in marriage dissolution proceedings. See

Dr eesbach, 265 Mont. at 223-24, 875 P.2d at 1022; In re Mrriage of Boharski (1993),

257 Mont. 71, 77, 847 P.2d 709, 713. CQur review, however, is limted to whether the
district court acted within its jurisdiction and whether the evidence supports the findings.
See In re Marriage of Sullivan (1993), 258 Mont. 531, 539-40, 853 P.2d 1194, 1200.

143 Tamm asserts that the District Court erred when it failed to hold Monte in

contenpt for his alleged multiple violations of the stipulation. She contends that Mnte
violated the stipulation when he: (1) failed to pay child support; (2) disturbed her peace;
(3) encunbered the van and nobile hone; and (4) assisted Wayne's effort to evict her
fromthe nobile hone. The claimrelies on her allegation that the District Court erred
when it ignored substantial credible evidence and, in so doing, abused its discretion when
it failed to find Monte in contenpt.

144 Although it is well-established that we nmake an exception to review a district

court's contenpt decision in famly law matters, the majority of our prior cases have
addressed review of a court's order to find a party in contenpt. See Dreesbach, 265

Mont. 216, 875 P.2d 1018; Sullivan, 258 Mont. 531, 853 P.2d 1194; Boharski, 257

Mont. 71, 847 P.2d 709; In re Marriage of Sessions (1988), 231 Mont. 437, 753 P.2d

1306. In that context, we agree that our review should be linted to determ ne whether

the record supported the district court's findings. 1In a case such as this, however, where
we are being asked to review a district court's decision not to find a party in contenpt,
we recognize that a different standard of review is appropriate.

45 A district court has the responsibility to enforce its own orders. See In re

Marri age of Boyer (1995), 274 Mont. 282, 289, 908 P.2d 665, 669. W stated in Inre

Marri age of Jacobson (1987), 228 Mont. 458, 464, 743 P.2d 1025, 1028, that contenpt

is a discretionary tool of the court to enforce conpliance with its decisions. W also
stated that its power to inflict punishment by contenpt is necessary to preserve the dignity
and authority of the court. See also Wolf v. Evans (1994), 264 Mnt. 480, 483, 872

P.2d 777, 779. Accordingly, where a district court has found that there is no such need

to enforce conpliance with its order or that the actions of a party do not present a
challenge to its dignity and authority, we will not reverse its decision absent a bl atant
abuse of discretion.

46 Here, the District Court found that Tamm failed to satisfy her burden to prove the

al | egations of contenpt, and that Monte of fered evidence that he was not in violation of
the stipulation. Upon review of the record, we conclude that it supports the District
Court's findings; Tamr's assertion that the District Court ignored substantial credible
evidence to make its decision is insufficient to find that it erred when there is al so
substantial credible evidence to support the decision. Accordingly, we hold that the
District Court's findings related to the contenpt issue are not clearly erroneous.
Moreover, even if we agreed with Tanmi's factual allegations and could conclude with
certainty fromthe record that Monte violated the terns of the stipulation in the ways that
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she alleges, the District Court's decision to find himin contenpt would still be a matter
within its discretion, based upon its perceived need to enforce its order or the threat to
its authority. Under the circunmstances in this case, we find no abuse of discretion.

147 We affirmthe District Court's decision to award custody to Monte and its deci sion
that Monte was not in contenpt of court. W also affirmthe District Court's distribution
of the interest in the plane and business inventory, but we reverse its findings related to
the notorcycle and Ford van and remand to the District Court for a reconsideration of

the property distribution, if necessary, after inclusion of the van and notorcycle in the
marital estate.

/'S TERRY N. TRI EVEIl LER

We Concur:

/S J. A TURNAGE

/S W WLLI AM LEAPHART
/'Sl JAVMES C. NELSON

/'S JIM REGN ER
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