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11 The marri age of Sandee Rae Kovari k (Sandee) and Curtis Alan Kovarik (Curtis) was
di ssol ved pursuant to the Findings of Fact, Conclusions of Law, and anmended Decree of
Di ssol ution entered by the Twentieth Judicial District Court, Lake County. Sandee
appeal s
the court's decision regarding division of marital property, custody, child support,
and
mai ntenance. W affirmin part, reverse in part, and remand for further findings
consi st ent
with this opinion.

12 The i ssues on appeal are as follows:
13 1. Didthe District Court err in valuing and dividing the marital property?

14 2. Didthe District Court err in designating Curtis residential custodian of
the parties'
two youngest children?

15 3. Didthe District Court err inits award of child support?

16 4. Didthe District Court err in declining to award Sandee rehabilitative
mai nt enance?
BACKGROUND

M7 Sandee and Curtis were married in North Dakota in 1970. Together, they have
seven

children. MK, KK, J.K, and CK , all adult children; A K, a teenager; and R K
and T. K.,

ages el even and seven respectively. The parties' first residence consisted of a |ot
with a

trailer honme. Wen the famly |ater becane too big for the trailer home, the parties
purchased and noved into a house on a nearby lot. Currently, the parties own both
residences. In addition to these residences, the parties own a car, a two-ton truck
and trailer,

several pick-ups, a canper, nunerous tools and itens of equipnent used in the famly
busi ness, accounts receivable fromthe business, as well as personal and hone
effects. 1In

addition to the debt incurred on sone of the above itens, the parties have consuner
debt .

18 Curtis and Sandee both have hi gh school educations. Throughout their marri age,
Sandee was the primary honmemeker and Curtis was the prinmary financial provider. For
t he

| ast eighteen years, Curtis has owned and operated a drilling and bl asti ng busi ness

known as

Curt's Conpressor Service. During this tinme, Sandee perforned sone odd jobs outside
of

the home. Until Angela was born, fifteen years ago, Sandee was enpl oyed as an Avon

representative. Later, Sandee experinmented for a short time with her own cheesecake
busi ness, selling cheesecakes out of her hone.
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19 During the last two to three years of narriage, Sandee assisted with the
bookkeepi ng

of the famly business. To better qualify herself for this task, Sandee conpleted
conput er

and accounting classes at a nearby conmmunity college. Sandee and Curtis al so

di scussed the

possibility of Sandee driving the trucks and taking on a nore active role in the
physi cal | abor

of the business. To this end, Sandee conpleted a truck-driving course at the
conmmuni ty

coll ege. Al though Sandee obtai ned her commercial driver's |icense, she has not yet
put it

to use. Wen Sandee first attenpted to drive the fam |y business trucks, she caused
sone

damage to one of the trucks. Thereafter, Curtis decided not to have Sandee drive
the trucks.

110 The marriage of Curtis and Sandee deteriorated over the years, and culmnated in
petitions for dissolution in July, 1996. On August 29, 1996, Curtis filed a notion
for citation

and order to show cause why he should not be granted tenporary custody of the two
youngest children, R K and T.K . Curtis also sought a tenporary restraining order
agai nst

his wife and exclusive control over the house during the pendency of the proceedings.

111 On Septenber 18 and 19, 1996, the court conducted a hearing on the natter.
Each of

the five oldest children gave testinony describing the abusive nature of Sandee.

Thr ee

children testified that the verbal and physical abuse of their nother caused themto
“run

away" or nove out. The eldest daughter testified that as each child noved out, it
appear ed

Sandee woul d turn her aggressions on to the next child "down the line." This
daughter al so

expressed her fear that if the two youngest children continued in the care of their
not her,

they too would have to endure the abuse. The eldest son recalled an incident where
Sandee

yelled at and hit Curtis, and then kicked the el dest son when he told her to stop.
Anot her

daughter testified that Sandee hit her on the ear with the phone for speaking wth
her sister.

Anot her son testified that his nother hit himand that she "kicked himout" of the
house.

112 1In her defense, Sandee put on w tness testinony from school personnel that she
was

an invol ved parent, attentive to the needs of her children. A child devel opnent
speci al i st

testified that Sandee had consulted her about the special needs of CK and T.K,
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and t hat

Sandee had joined a support group for parents of children experiencing Attention
Deficit

Disorder. R K, amnor child, testified on behalf of her nother and stated that C
K. woul d

"egg" his nother on, call her nanes, and provoke fights. However, Curtis stated
that C K

did this because he did not |ike Sandee's current |over, Brennan Jones (Jones).

113 The admitted |ove affair between Sandee and Jones was a point of contention
regarding the best interests of the children. Jones was K K 's husband and Sandee's
son-in-law. He is a convicted felon currently on probation for felony theft and
aggravated assaul t.

One skirm sh between K. K. and Jones resulted in a gunshot wound in K K 's |eg.

Al t hough

K. K. has since divorced Jones, Curtis stated his belief that the relationship

bet ween Sandee

and Jones was ongoi ng, as he had seen themtogether several times. Curtis believed
Jones

to be prone to violence and did not want the minor children to have any contact with
hi m

114 On Septenber 19, 1996, based on the testinony elicited in the two hearings, the
court

granted Curtis tenporary custody of the mnor children during the pendency of the
di ssol uti on proceedi ngs. The court also granted Curtis exclusive control of the
hone,

ordered Sandee to vacate the hone by Septenber 30, 1996, and enjoi ned Sandee from
entering the prem ses during the pendency of the proceedings. However, the court
grant ed

Sandee reasonable visitation as agreed by the parties, and awarded her tenporary
support at

the rate of $300.00 per nonth during the pendency of the proceedi ngs.

115 Shortly after the court issued its order, Sandee went to the famly hone to
gat her her

personal itens. She found sone things m ssing, including sonme of her jewelry.
Sandee

testified that K K stole the jewelry. Sandee called Curtis' attorney and
threatened to file a

report if he did not recover and return the mssing itens to her. Curtis' attorney
found the

mssing jewelry and returned it to Sandee. Sandee then noved out, rented an
apartnent, and

obt ai ned a $2400.00 |l oan to pay her rent and ot her expenses until she could find
enpl oynent. Sandee soon found enploynent at a janitorial service and earned $5.50
per

hour .

116 On Novenber 1, 1996, Sandee noved the court to reconsider its prior order, and,
based on al |l eged changed circunstances, requested that she be awarded custody of R
K. and
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T.K., as well as child support and mai ntenance, during the pendency of the

pr oceedi ngs.

Sandee al so requested a partial distribution of assets. On Novenber 13, 1996, the
court

heard nore testinony on these matters and ultinmately deni ed Sandee's notion. The
court

did not rule on the issue of partial distribution of assets because the parties had
not yet

submitted their proposals for division of marital property, custody, and

mai nt enance.

117 COver the course of the next few nonths, the parties engaged in discovery, and
submitted to the court separate proposals regardi ng division of the property,

cust ody, and

mai nt enance. The court appointed guardians ad litemfor RK and T.K  On February
10

and 12, 1997, the court conducted its final hearing on the matter. The parties
submtted

evi dence as the basis for the values they assigned to the itens listed in the
marital estate. The

guardian ad litemfor T.K testified that in his opinion, T.K.'s best interests
woul d be served

if Sandee were his primary residential custodian. The guardian ad litemfor R K
testified

that although in Septenber R K expressed an interest to live with Sandee, R K had
si nce

changed her m nd because she did not feel confortable being around Jones. A K, the
parties' teenage daughter, told the court she preferred to live with Curtis.

118 On February 27 and 28, 1997, the parties each submtted to the court proposed
findi ngs and conclusions. On March 18, 1997, the court entered its Findings of Fact,
Concl usi ons of Law, and Decree of Dissolution. Regarding division of property, the
court

awarded Curtis and Sandee equal portions of the net marital estate. Although Curtis
recei ved

nore tangi bl e assets, the court assigned a |arger share of debt to Curtis, and

awar ded Sandee

suppl enental cash in the anpbunt of $19,631 to nake up the difference. Regarding
cust ody,

the court awarded the parties joint custody, and designated Curtis the primry
residenti al

custodi an. The court awarded liberal visitation with the mnor children according
to a set

schedul e. Further, the court ordered Sandee to pay $180.00 per nmonth in child
support.

Regar di ng spousal mmi ntenance, the court concluded that neither party was required
to pay

mai nt enance to the other.

119 On April 21, 1997, the court anmended the original Findings of Fact, Concl usions
of
Law, and Decree to correct certain clerical and conputational errors not relevant to
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this
appeal. Additional facts will be provided as necessary to di spose of the issues
rai sed.

STANDARD OF REVI EW

120 In matters relating to the division of marital property, child custody, and
mai nt enance,

we review a district court's findings of fact to determ ne whether the findings are
clearly

erroneous. Rule 52(a), MR CvVv.P.; Inre Marriage of Pfeifer (1997), 282 Mnt. 461,
467,

473, 938 P.2d 684, 688, 692 (standards for division of marital property and

mai nt enance) ;

In re Marriage of Huotari (1997), Mont . , 943 P.2d 1295, 1297, 54 St. Rep
884 (standard

for child custody). A finding is clearly erroneous only if it is not supported by
subst anti al

evi dence, the trial court m sapprehended the effect of the evidence, or our review
of the

record convinces us that a m stake has been committed. 1In re Marriage of Stufft
(1996), 276

Mont. 454, 459, 916 P.2d 767, 770. W have defined substantial evidence as

"evi dence that

a reasonable m nd m ght accept as adequate to support a conclusion; it consists of
nore than

a nmere scintilla of evidence but may be sonmewhat | ess than a preponderance.”

Barrett v.

Asarco Inc. (1990), 245 Mont. 196, 200, 799 P.2d 1078, 1080. In determ ni ng whet her
a

finding of fact is clearly erroneous, "due regard shall be given to the opportunity
of the trial

court to judge of the credibility of the witnesses.” Rule 52(a), MR Cv.P

121 If the findings underlying a district court's division of property are not
clearly

erroneous, then the court's division is discretionary and is reviewed for an abuse of
di scretion. Stufft, 916 P.2d at 770. W review a district court's award of child
support for

abuse of discretion. Stufft, 916 P.2d at 770. |In evaluating abuse of discretion,

we | ook to

whet her "the trial court acted arbitrarily w thout enploynment of conscientious

j udgnment or

exceeded the bounds of reason resulting in substantial injustice.” 1In re Marriage
of Wessel
(1986), 220 Mont. 326, 333, 715 P.2d 45, 50 (citations omtted).

DI SCUSSI ON

| ssue 1

9122 Did the District Court err in valuing and dividing the marital property?

123 Distribution of marital property is determ ned by the guidelines set forth in

file:///C|/Documents%20and%20Setti ngs/cu1046/Desktop/opi nions/97-308%200pi nion.htm (6 of 16)4/20/2007 3:00:41 PM



97-308

40- 4- 202, MCA, which provides in part:

In a proceeding for dissolution of a marriage . . . the court, without regard to
marital m sconduct, shall . . . finally equitably apportion between the parties
the property and assets belonging to either or both, however and whenever
acquired .

In dividing the marital property between Curtis and Sandee, the District Court made

t he

foll owi ng findings:
21. That the Court determ nes an equitable division of the marital estate is to
di stribute property on Exhibit "A" to [Curtis] and the property on Exhibit "B"
to [ Sandee], and that the gross value of the marital estate as shown thereon is
$414,397.00 and the net value is $202, 282. 00.

23. In order to equalize the division of the marital estate, the Court
det erm nes
that an anount of $19,631.00 is to be paid by [Curtis] to [Sandee].

124 1tens listed on Exhibit A distributed to Curtis total ed $329,887 and i ncl uded:
t he

parties' current residence valued at $130, 000; two vehicles valued at approximtely
$32, 000;

a new Ingersoll Rand drill valued at $117,000; accounts receivable valued at

$650. 00; two

bank accounts val ued at $4057; and miscel |l aneous tools, equipnment and household itens
val ued at $46,180. The secured debt on assets distributed to Curtis anounted to
$208, 074.

Curtis' net share of the marital estate was $101, 141. The court assigned to Curtis
ot her debt

in the anpbunt of $21,510. 35.

25 I1tens listed on Exhibit B distributed to Sandee total ed $84,510 and i ncl uded:
t he

parties' old residence valued at $35,000; four vehicles valued at $26,900; a fifth
wheel

canper val ued at $14,000; jewelry valued at $5000; and household itens val ued at
$3610.

The secured debt on assets distributed to Sandee anmpbunted to $3000. Wth the
court's cash

award of $19, 631 designed to equalize the distribution, Sandee's net share of the
marital

estate was $101, 141, exactly equal to that of Curtis. The court assigned other debt
to Sandee

in the anount of $6401.

126 On appeal, Sandee assigns error to the following: (1) the court's inclusion of

jewelry

on her list of distributions; (2) the court's exclusion frommarital debt the $2400

| oan she

incurred in noving out of the house and renting an apartnent; (3) the court's

val uation of

Curtis' business and personal bank account; (4) the court's alleged exclusion of the
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I ngersal |

Rand jackhamrer fromits distribution of property; (5) the court's valuation of the
t wo-ton

truck and trailer; (6) the court's failure to assign a value and distribute
separately the hitch

used to pull the fifth wheel canper; (7) the court's failure to consider Curtis
$3611 paynent

of attorney's fees out of the marital estate prior to distribution; (8) the court's
failure to

consi der $14,595 worth of expenditures nade by Curtis prior to distribution; and (9)
t he

court's failure to adopt Sandee's proposed obligatory | anguage designed to protect
her

di stributions fromany future declaration of bankruptcy by Curtis.

127 None of these alleged errors, with the exception of nunber (5), is properly
before this

Court. We will not entertain issues or theories raised for the first tinme on
appeal. Inre

Marriage of Binsfield (1995), 269 Mont. 336, 344, 888 P.2d 889, 894. Under § 46-20-
104(2), MCA, failure to make a proper objection at trial constitutes a waiver of the
obj ecti on.

Additionally, Rule 103(a)(1l), MR Evid., requires that objections be tinmely and
specific. The

underlying policy of these rules is the idea that a court cannot be placed in error
for

sonet hing which it never had the opportunity to decide.

128 CQur review of the record indicates that Sandee nade only a bl anket, overal

obj ection

to Curtis' proposed division of property on the basis that the val ues he had
assigned to the

items were subjective. Wth the exception of error (5), Sandee failed to adequately
present

to the trial court, by objection, testinony, argunent, or otherw se, the other eight
al | eged

errors. Therefore, we cannot now consi der them on appeal .

129 We now turn to alleged error (5). At trial, Sandee valued the 1983
International two-ton truck and customtrailer together at $15,000. Sandee
testified that the $15,000 val ue she

assigned to the truck and trailer was based on one of Curtis' prior |oan
applications in which

he listed the truck and trailer as collateral valued at $15,000. However, Curtis
testified that

the truck and trailer were worth $10, 000; $8000 for the truck and $2000 for the
cust om

trailer. The record reflects that Curtis' valuation of the truck and trailer was
based on his

estimate of how useful the itens actually were. The court adopted Curtis' valuation
of the

truck and trailer.
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130 Sandee contends that the court erred in failing to adopt her valuation of the
truck and

trailer. |In cases tried to the court without a jury, the credibility of wtnesses
and t he wei ght

to be afforded their testinony is a matter left to the sound discretion of the
district court.

Keebl er v. Harding (1991), 247 Mont. 518, 523, 807 P.2d 1354, 1357. |In Wssel, we
st at ed:

This Court's function . . . is not to substitute its judgnment in place of the
trier

of facts but rather it is "confined to determ ne whether there is substanti al
credi bl e evidence to support” the findings of fact . . . . Although conflicts may

exist in the
evi dence presented, it is the duty and function of the trial judge to resolve such
conflicts.
Wessel, 715 P.2d at 50 (citations omtted). Both Sandee and Curtis submtted
evi dence
concerning the value of the truck and trailer. The court believed Curtis' evidence
to be nore
credible. W conclude that the District Court's finding that the truck and trailer
were worth
$10, 000 was adequately supported by substantial evidence and, therefore, was not
clearly
erroneous. Further, we determ ne that based on the record, the court neither acted
arbitrarily
nor exceeded the bounds of reason in valuing the truck and trailer. Thus, we
concl ude t hat
the District Court did not abuse its discretion in valuing the truck and trailer at
$10, 000.

| ssue 2

131 Did the District Court err in designating Curtis residential custodian of the
parties' two youngest children?

132 The District Court is to determ ne custody in accordance with the best
interests of the

child, considering all relevant factors, pursuant to 40-4-212, MCA. In

det er m ni ng cust ody

of the parties' two youngest children, RK and T.K, the District Court found that
it was in

the children's best interests for Curtis and Sandee to share joint custody, with
Curtis

designated the primary residential custodian.

133 Sandee argues that no substantial, credible evidence exists to support the
court's
designation of Curtis as the primary custodian. W disagree. In Oto v. Qto
(1990), 245
Mont. 271, 274-75, 800 P.2d 706, 708, we st ated:
As this Court has said many tines, the trial judge in a divorce proceeding is in
a better position than this Court to resolve child custody. * * * Despite
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conflicting testinony of the parties in this case, substantial evidence supports
the District Court's conclusion. Further, the findings show the court
considered all factors listed in § 40-4-212, MCA

134 Like the Court in Oto, the District Court here considered the factors set
forth in 8 40-4-212, MCA, and nmade appropriate findings. A conplete exam nation of
the record, nuch

of which is set out in the beginning of this opinion, reveals that substantial,
credi bl e evi dence

exi sts to support the court's findings regarding custody. Both Curtis and Sandee
present ed

evidence to the court regarding the best interests of the children. The District
Court found

Curtis' evidence nore substantial and credible. Again, the credibility of w tnesses
and the

wei ght to be afforded their testinony is a matter left to the sound discretion of
the district

court. Keebler, 807 P.2d at 1357.

135 Sandee next argues that in her effort to regain custody of the children after

the court's

Sept ember 19, 1996 tenporary custody order, the court erred by inposing on her a

hi gher

threshol d showi ng of changed circunstances than is normally required under 8§ 40-4-

219,

MCA. Sandee cites no legal authority for her argunent. Rather, her argument is

supported

only by an assertion that the District Court was "predi sposed” to rule agai nst her

on the issue

of custody. Sandee cites the follow ng | anguage as evi dence of the court's

predi sposition to

rul e agai nst her:
Court: It sounds |ike she's really unhappy with ny decision. Let's get the
thi ng deci ded and march over to Hel ena and get seven other judges for the
second opinion. That's the way to handle this, Counselor, not conme running
back at ne every three weeks with a request to change this thing. GCet it
resolved. Get ny decision. If you don't like it, appeal it.

136 This | anguage was part of the court's Novenber 13, 1996 hearing on Sandee's
noti on

for change of tenporary custody and partial distribution of assets. An exam nation
of the

record indicates that the above | anguage appears in the |arger context of an overal
adnmonition by the court to the parties to refrain fromre-litigating the issues.
First, the court

was i nformed by Curtis' counsel that both parties had already stipulated that the
hearing held

Sept enber 18 and 19, 1996, would be the only custody hearing in the matter. Second,
t he

court expressed dismay over discussing a change of tenporary custody and parti al

di stribution of assets when the parties had not yet subnmitted their proposals for

di vi si on of
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property and custody. The court stated that it would not engage in a "pieceneal"
deci si on

regardi ng distribution of property and custody, because that approach had been
out | awed by

the Montana Legislature a long tinme ago.

137 In our view, the above | anguage evi dences only the court's adnonition to Sandee
t hat
she foll ow proper procedure. Nothing in the record indicates to us that the court
was bi ased
agai nst Sandee at any tine during the proceedings. W hold that the court's
desi gnati on of
Curtis as the primary residential custodian was not clearly erroneous.
| ssue 3

138 Did the District Court err in its award of child support?

139 Child support obligations are determ ned in accordance with the factors set out
in §
40- 4-204, MCA, and the uniformchild support guidelines, located in Title 46,
Chapt er 30,
subchapter 15 of the Adm nistrative Rules of Mntana. Section 40-4-204(3)(a), MCA,
provi des:
The gui delines nust be used in all cases . . . . The anount determ ned under
the guidelines is presuned to be an adequate and reasonabl e support award,
unl ess the court finds by clear and convincing evidence that the application of
the standards and guidelines is unjust to the child or to any of the parties or
that it is inappropriate in that particul ar case.

If a district court deviates fromthe anount of child support determ ned under the
gui del i nes,

it must nmake specific findings in witing to explain its calculation of child
support and

reasons for deviating fromthe guidelines. Section 40-4-204(3)(b), MCA, Inre
Marri age of

Brandon (1995), 271 Mont. 149, 152, 894 P.2d 951, 953.

40 Curtis submtted to the court a financial affidavit listing his purported

i ncone, assets,

and expenses. Curtis' figures were based on his 1997 projected i ncone of $42,203 and
Sandee' s i nputed i ncone of $20,800 based on wages as a licensed truck driver. Sandee
refuted Curtis' calculations by submtting to the court an exhibit showing Curtis'

gr oss

i ncomre based on a four-year average with depreciati on added back to gross incone.
Sandee

based her inputed income on the m ni mum wage she was earning in her janitoria

posi tion.

41 Both Curtis and Sandee submitted child support guidelines worksheets used to
cal cul ate appropriate child support obligations for the parties. Curtis clained
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four children

requi red support, while Sandee clainmed there were only three children who needed
support.

Sandee argued that although C. K would be living wwth Curtis, he should not be
consi der ed

in the child support cal cul ati ons because he was an emanci pated chil d.

142 In its Finding of Fact 25, the District Court found that because C K. was
emanci pat ed,

Sandee should be required to pay child support to Curtis for only three children.
The court

det erm ned Sandee's child support obligation to be $180 per nmonth. The court stated
it

reached this figure by adopting the sumof Curtis' net inconme fromhis worksheet and
proposal , adopting the sum of Sandee's net inconme from her worksheet and proposal,
and

adopting Curtis' calculation for health insurance.

143 Sandee argues the court erred in its calculation of the parties' child support
obl i gations

on several grounds. First, Sandee contends that Curtis' gross incone should have
been

det erm ned by averaging his incone over the years 1992-1995, rather than projecting
hi s

1997 income. As support for her contention, Sandee cites § 46.30.1515(3)(a), ARM
whi ch

provi des that "seasonal enploynent or fluctuating incone should be averaged over a
peri od

sufficient to accurately reflect the parent's earning ability." W reject Sandee's
contenti on.

144 Section 46.30.1515(3), ARM expresses a preference that gross incone and
expenses

be annualized "to avoid . . . skewed application of the guidelines based on
tenporary or
seasonal conditions." However, the adm nistrative rule specifies two nethods of

annual i zi ng: subpart (a) recited above, and subpart (b) which states "current incone
or
expenses may be projected when a recent increase or decrease in incone is expected to
continue for the foreseeable future.”™ The court properly utilized nethod (b),
proj ect ed
i ncome, because it found a decrease in incone was expected to continue for the
foreseeabl e
future. In Finding of Fact 16, the court stated:
Petitioner's [Curtis'] vocations, skills, and enployability indicate that he is
capabl e of earning $43,202.96 in 1997. Petitioner's opportunity to acquire
i ncome or assets in the future is presently |limted because of his
responsibility
of rearing and supporting the mnor children of the parties and is noderate for
the future followng the rearing of the mnor children because of the extrene
physi cal requirenents and i nherent dangers found in the drilling and bl asting
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busi ness. Petiti oner has no ot her sources of incone.

Sandee does not contest this particular finding. Under these circunstances, we hold
that the

court did not abuse its discretion in determning Curtis' gross income based on his
proj ect ed

1997 earni ngs and expenses.

145 Second, Sandee argues that the court should not have included depreciation in
Curtis'

al | onabl e deductions fromgross incone. Sandee cites § 40.30.1508(1)(c), ARM for
the rule

that depreciation is generally not deductible fromgross incone, except for cases in
whi ch

"econom ¢ necessity" is shown. Sandee argues Curtis failed to show sufficient
econom ¢

necessity to qualify for the exception. W do not agree.

146 Finding of Fact 16, quoted above, reflects the court's consideration of a
decrease in

Curtis' incone in both the near and distant future, and the fact that he had no
ot her sources

of inconme. Sandee presented no evidence to the District Court refuting these
facts. W

cannot place the trial court in error for a ruling or procedure in which the
appel | ant

acqui esced, participated, or to which the appellant nmade no objection. 1In re
Marri age of

Smth (1990), 242 Mont. 495, 501, 791 P.2d 1373, 1377. W conclude the court did not
abuse its discretion in deducting depreciation fromCurtis' gross incone.

147 Finally, Sandee argues that her inputed income should not have included a $3110
federal inconme tax earned inconme credit. She argues that because she was not awarded
residential custody of the mnor children, she is ineligible for the tax credit and,
t herefore,
the tax credit should be excluded fromher inputed income. 1In his brief to this
Court, Curtis
conceded this issue and admtted that Sandee's inputed incone was overstated by the
amount of $3110. Therefore, we reverse and remand this issue to the District Court
for its
re-cal cul ati on of Sandee's child support obligation.

| ssue 4

148 Did the District Court err in declining to award Sandee rehabilitative
mai nt enance?

149 Spousal maintenance is warranted only if the spouse seeking nmaintenance | acks
sufficient property to provide for his reasonabl e needs, and is unable to support

hi nsel f

t hrough appropriate enploynment. Section 40-4-203(1), MCA. In deciding whether a
spouse

neets this criteria, a court nust consider the follow ng factors:
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(a) the financial resources of the party seeking maintenance including nmarital
property apportioned to him and his ability to neet his needs independently,

(b) the tine necessary to acquire sufficient education or training to enable the
party seeking maintenance to find appropriate enpl oynent;

(c) the standard of living established during the marriage;

(d) the duration of the marri age;

(e) the age and the physical and enotional condition of the spouse seeking

mai nt enance; and

(f) the ability of the spouse from whom nmai ntenance is sought to neet his

needs while neeting those of the spouse seeki ng nai nt enance.

Section 40-4-203(2), MCA

150 The District Court ultimtely concluded that Sandee did not neet the necessary
criteria for spousal maintenance. 1In reaching its conclusion, the court relied on
findi ngs
al ready di scussed herein concerning division of property, custody, and child
support, in
addition to the foll ow ng:
17. That Respondent [Sandee] is enployed part-tine by a cleaning service
and earns a salary of $5.50 per hour. Respondent has a high school education.
Respondent's vocational skills and enployability indicate that she is capable
of earning considerably nore in the future, if she conpletes her education at
the Salish and Kootenai College. Respondent has taken conputer and
bookkeepi ng courses and has successfully conpleted a truck driving course
and has a commercial driving |icense. Respondent's opportunity to acquire
i ncome or assets in the future is average. Respondent has no ot her sources of
i ncone.

22. That Respondent [ Sandee] has sufficient property, follow ng the division

of the marital estate as ordered herein, to provide for her reasonabl e needs,
and

Respondent is able to support herself through appropriate enpl oynent.

151 Sandee argues that no substantial evidence exists to support the court's denia
of

spousal mai ntenance. First, Sandee argues that the trailer residence she was

awar ded was not

i ncone- produci ng property. Sandee points to the appraiser's testinony that the
trailer was

wort h nothing. However, a closer |ook at the record reveals that the appraiser
testified that

al though the trailer itself had no value, the land on which the trailer was situated
was val ued

at $37, 500. The appraiser based this value on the facts that the | and was | ocated
on a high

water table, it had an existing septic system and it could easily accommpdate a
house.

Further, Curtis points out that Sandee testified she was not living at the trailer
resi dence, but

at anot her residence in Polson. Sandee did not present evidence that the trailer
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resi dence

could not be rented. W also note that Sandee was awarded several vehicles, valued
at a total

of $27,000, and a canper carrying a debt of only $3000. Under these facts, we hold
t hat

there exi sted substantial evidence to support the court's finding that Sandee
possessed

sufficient property to provide for her needs.

152 Next, Sandee argues that despite having taken conputer and bookkeepi ng courses,
havi ng successfully conpleted a truck driving course, and having a commercial driving
i cense, her vocations and skills do not allow her to support herself. Sandee
points to

testinony of the college registrar who stated that the conputer courses Sandee took
did not

add up to a "degree" in conputers. She also points to Curtis' testinony that she
"didn't have

what it took" to drive the famly business trucks. Sandee argues that due to her

| ack of

enpl oyability, she is entitled to rehabilitative maintenance for a period sufficient
to procure

vocational training. W reject Sandee's argunent.

153 Sandee's college transcript shows that Sandee took twel ve conputer and
accounti ng

courses and received A's and B's in all of them She conpleted a truck driving
course and

received A's and B's. Although Sandee's instructor noted Sandee needed to practice
and

work on her truck driving skills, he scored her a B on the truck driving test.
Agai n, we note

that the credibility of witnesses and the weight to be afforded their testinony is a
matter |eft

to the sound discretion of the district court. Keebler, 807 P.2d at 1357. W hold
substanti al

evi dence existed to support the court's finding that Sandee was able to support

her sel f

t hrough appropriate enploynment. The court's denial of rehabilitative spousal

mai nt enance

to Sandee was not clearly erroneous.

154 We affirmin part, reverse in part, and remand to the District Court for further
findings, regarding the parties' child support obligations, consistent with this
opi ni on.

/'Sl WLLIAM E. HUNT, SR

W Concur:
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/'Sl JAMES C. NELSON

/'S JIM REGNI ER

/'Sl W WLLI AM LEAPHART
/'Sl TERRY N. TRI EVEI LER
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