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Justice Terry N. Trieweiler delivered the opinion of the Court.

11 CGene and Geng Hui Gudmundson filed a joint petition for dissolution of their
marriage in the District Court for the First Judicial District in Lewis and Cark
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County. The

District Court entered a decree of dissolution which adopted the parties' settlenent
agreenent. Geng Hui noved to set aside the judgnent, pursuant to Rule 60(b), MR
Cv.P.

That notion was not decided by the District Court and, after a notice of entry of

j udgnent

was filed, Geng Hui nade a second notion to set aside the judgment. After a
hearing, the

District Court held that the first notion was deened deni ed, that a second notion
was not

all owed, and that the property distribution portion of the agreenent should be
reopened due

to anbiguities in the agreenent. GCene appeals the District Court's order to reopen
and Geng

Hui cross-appeals the District Court's failure to consider the second Rule 60(b)
noti on, and

its failure to set aside the entire agreenent. W reverse the order of the District
Court and

remand to the District Court for further proceedings.

12 The sol e issue on appeal is whether the District Court erred when it denied
Geng Hui's
notion to set aside the judgnment pursuant to Rule 60(b)(3), MR Gv.P., and reopened
only
the property distribution portion of the separation agreenent.

FACTUAL BACKGROUND

13 Geng Hui was born and raised in China. In 1987, she nmet and married Gene
@udmundson in China. The follow ng year they noved to Wite Sul phur Springs,

Mont ana,

where Gene had purchased a chiropractic practice. They had two children, who were
born

in 1988 and 1990. In 1993, Geng Hui becane a citizen of the United States.

14 Geng Hui could not speak or read English when she cane to Montana. She
attenpted

at first to learn English by watching tel evision and | anguage vi deo tapes,
conversing with

friends, and reading children's books. Wen she began formal English studies in
1995, her

reading skills were evaluated at approximately a first-grade | evel, and her speaking
skills

were at approximately a fourth-grade |evel.

15 CGene and Geng Hui's marital problens |ed Geng Hui to contact an attorney in 1993

about a possible dissolution. In Septenber 1994, she noved to Helena for a three-
nont h

period. Wen she returned to live with Gene and the children in Wite Sul phur
Springs, the

marital problens continued, and in the sunmrer of 1995, they agreed to dissolve their
marri age.

16 CGene contacted John Mahan, an attorney who had represented the couple in a | and
purchase a few years earlier, to represent themin the dissolution. Geng Hui
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al | eges t hat

CGene forced her to agree to their nutual representation by Mahan with a threat that
he woul d

use her three-nonth absence fromthe hone as a basis for denying her custody of the
children

and any marital property. GCene contends that he nerely agreed to pay for Mahan's
services

and suggested dual representation so that they could both save tinme and | ega
expenses.

17 Gene and Geng Hui discussed a custody arrangenent and property division before
they met with Mahan. Gene asserts that Geng Hui fully understood and agreed with
all the

terns of their informal arrangenment, while Geng Hui contends that their discussions
wer e

limted and did not lead to a nutual agreenent for custody and the distribution of

property.

18 In approxi mately June 1995, Cene gave Mahan a witten copy of the agreenment and
asked himto put it into legal form They all eventually nmet in Mahan's office,
wher e,

according to Mahan, he went over in detail each of the provisions of the agreenent
with the

parti es and made sure that they both understood them He testified by deposition

t hat he

expl ai ned to each of themthe applicable law and their rights, and that he nade very
cl ear

that he would not handle their case if they did not have a mutual agreenment. Mhan
al so

talked to the parties on the tel ephone and net with themindividually at various
times during

his representation. The only alterations that were nade to the initial agreenent
were the

addi tion of a provision regarding Geng Hui's nanme change and a provision that Gene
woul d

make the house paynent every other nmonth "in lieu of child support.” The parties
signed the

agreenent on Septenber 21, 1995.

19 The couple's main assets include a spa/notel business in Wite Sul phur Springs,
forty

acres of uninproved | and near Wite Sul phur Springs, and the famly home. Al of the
properties are encunbered by debt. The parties dispute whether Gene's chiropractic
busi ness, which was never nentioned in the agreenment, should al so be included and
considered as a nmarital asset.

10 The agreenent awarded Geng Hui the famly home and all of its furnishings and
effects. GCene signed a quit-claimdeed to transfer his interest in the hone to Geng
Hui .

They shared responsibility for the house paynents. GCene agreed to nake the $504
paymnent

every other nonth. Gene received full title to the spa/notel and the forty acres of
land. In

addition, each party kept their respective bank accounts and autonobiles, as well as
responsibility for the debts on each vehicle. The agreenent does not state a val ue
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for any
of the property.

11 Gene and CGeng Hui agreed upon, and were awarded, joint custody of the children

The children were to live one week with Gene and the next week with Geng Hui. The
agreenent stated that if either party noved from Meagher County, the party who

remai ned

woul d retain residential custody of both children. Finally, it stated that Geng Hui
coul d not

take the children to China without Gene's witten consent. The only obligation for
child
support was Cene's obligation to make the house paynment every other nonth.

12 On Cctober 26, 1995, the parties and Mahan appeared in chanbers before the
District

Court with their petition for dissolution and the separation agreenent. Geng Hui
was visibly

upset, and Judge Sherl ock, who becane aware of her troubl e speaking English, asked
her if

she wanted to continue or whether she wanted to get her own attorney. She stated
t hat she

wanted to conti nue.

13 Judge Sherlock noted that her primary concern was about debt and the fact that
she

had no inconme with which to pay. The agreenent stated that the parties' debt

obl i gati ons

were "listed on Schedule 'A attached to this agreenent,” but there was no Schedul e
A After

di scussion with the parties, Judge Sherl ock nodified the agreenent by deleting the
reference

to Schedule A and by including | anguage that the debt obligations "shall be paid by
[ Gene] . "

Bot h Judge Sherlock and Gene initialed the nodification, but Geng Hui did not. Judge
Sherlock | ater testified that he believed the change was to cover all debts,

i ncl udi ng the

famly home, and that he was not nmade aware of the fact that Geng Hui renained

liable for

house paynents every other nonth. He also testified that he did not inquire about
child

support cal cul ati ons or whether the agreement was unconsci onabl e because when the
parties

have agreed, it is not his practice to "second-guess the nunbers."

14 That sane day, the District Court made its findings of fact, conclusions of

| aw, and

a decree of dissolution in which it approved the agreenment between the parties. No
notice

of entry of judgrment was filed at that tine.

15 After she retained new counsel, Geng Hui filed a Rule 60(b), MR Cv.P., notion
on

July 3, 1996, to set aside the District Court's Cctober 26, 1995, findings,
concl usi ons, and
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decree. She asserted that Gene engaged in msrepresentation, fraud, and other

m sconduct

in preparation of the agreement, and that the agreenent failed to value the marita
estate and

to make child support cal culations pursuant to the Uniform Child Support

Cui del i nes. Gene,

who al so had retai ned new counsel, noved to disniss the notion on the grounds that
it was

not timely. On October 29, 1996, the District Court concluded that since no notice
of entry

of judgnent was ever filed in the case, Geng Hui's notion was tinely and, therefore,
it

denied Gene's notion to disniss. The District Court failed, however, to rule on
Geng Hui's

notion. Furthernore, Judge Sherlock recused hinself fromthe case, and Judge Honze
eventual |y assuned jurisdiction over the nmatter.

116 On Novenber 25, 1996, Gene filed a notice of entry of judgnment. On Decenber 6,
1996, Geng Hui renewed her Rule 60(b) notion. The District Court conducted a
heari ng on

January 29 and 30, 1997, at which Judge Sherlock, the parties, and others testified
regar di ng

t he agreenent and decree.

117 On February 4, 1997, the District Court issued its findings of fact,
concl usi ons of | aw,

and order, along with a menmorandum explaining its decision. It found that a nunber
of

thi ngs had not been nentioned in the separation agreenent, such as the parties

i ncones,

child support cal culations, the chiropractic business, and the property val ues, and
that the
agreenent referred to certain schedul es which were, in fact, never attached. It
concl uded t hat
there were anbiguities and/or nistakes in the agreenent related to the parties' debt
responsibilities that warranted a reopening of the agreenment as it pertained to the
property
distribution. It also concluded that Geng Hui's original notion should be deened
deni ed
because it was not decided within sixty days, and that there was no authority for
consi deration of a second notion

DI SCUSSI ON

1128 Did the District Court err when it denied Geng Hui's notion to set aside the
j udgnent

pursuant to Rule 60(b)(3), MR Cv.P., and reopened only the property distribution
portion

of the separation agreenent?

119 We review a district court's conclusions of law to determ ne whether its
interpretation

of the lawis correct. See Carbon County v. Union Reserve Coal Co. (1995), 271
Mont . 459,

469, 898 P.2d 680, 686; see also Kreger v. Francis (1995), 271 Mont. 444, 447, 898
P. 2d
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672, 674; Steer, Inc. v. Departnment of Revenue (1990), 245 Mont. 470, 474-75, 803
P. 2d
601, 603.

20 Here, the District Court held that because Geng Hui's initial Rule 60(b)(3)

noti on had

not been ruled on within sixty days as required by Rule 60(c), MR Cv.P., it was
deened

denied. It failed to consider her second Rule 60(b)(3) notion because it "was not
awar e of

any rule or [case] which allows a party to file a second Rule 60(b) notion after the
si xty days

has run." Nonethel ess, despite the fact that she had not filed such a notion for

relief, the

District Court went on to consider whether Geng Hui was entitled to relief pursuant

to the

resi dual clause of Rule 60(b), which states:
This rule does not Ilimt the power of a court to entertain an i ndependent action
torelieve a party froma judgnent, order, or proceeding, or to grant relief to
a defendant not actually personally notified as may be required by law, or to
set aside a judgnment for fraud upon the court.

It held, pursuant to our decision in In re Marriage of Doyle (1996), 280 Mnt.
429, 929 P.2d
886, that she was not entitled to relief pursuant to the residual clause.

21 Geng Hui contends that pursuant to our holding in Ring v. Hoselton (1982), 197
Mont. 414, 643 P.2d 1165, the District Court erred when it failed to disregard her
first Rule

60(b) notion and consider it a nullity because the notice of entry of judgnent had
not yet

been filed. Hoselton, however, involved a Rule 60(b) notion that had been fil ed
before the

judgnment was final. See Hoselton, 197 Mont. at 424, 643 P.2d at 1171. The judgnent
in

this case was clearly final as of October 1995, well before Geng Hui's first Rule 60
(b)

notion and, therefore, Hoselton does not apply. Geng Hui has provided no other

gr ounds

by which the District Court or this Court might sinply disregard her first Rule 60
(b) notion

so as to avoid denial pursuant to Rule 60(c), MR Cv.P., for the District Court's
failure to

rule on it within the required sixty days. Accordingly, we reject the notion that
because t he

motion was filed prior to the notice of entry of judgnment it should be considered a
nul lity.

We conclude that the District Court did not err when it deemed her first Rule 60(b)
noti on

deni ed.

22 However, we disagree with the assunption nade by both Geng Hui and the District
Court that the denial of her first notion renders her second Rule 60(b) notion
i neffective.
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Rule 60(b), MR Cv.P., states in relevant part:
On notion and upon such ternms as are just, the court may relieve a party or a
party's legal representative froma final judgnent, order, or proceeding for the
following reasons: . . . (3) fraud (whether heretofore denonminated intrinsic or
extrinsic), msrepresentation, or other nisconduct of an adverse party;

The
noti on shall be made within a reasonable tine, and for reasons (1), (2), and
(3) when a defendant has been personally served, whether in lieu of
publication or not, not nore than 60 days after the judgnent, order or
proceedi ng was entered or taken, or, in a case where notice of entry of
judgnment is required by Rule 77(d), not nore than 60 days after service of
notice of entry of judgnent.

The plain | anguage of the rule does not Iinmt the nunber of notions that a
party may meke,
nor prescribe the earliest date follow ng judgnment on which the notion may be
filed. The
only restriction and possible bar to a noti on nade pursuant to Rule 60(b)(3) is that
it cannot
be filed "nmore than 60 days after service of notice of entry of judgnent." Here,
t he second
notion was filed within the pernmitted tinme frane.

23 The District Court correctly noted when it denied Gene's notion to dismss the
first

Rul e 60(b) notion that when a party has made an appearance, Rule 77(d), MR Cv.P.
requires that notice of entry of judgnent be served. As such, the sixty-day period
did not

begin to run until the notice of entry of judgnment was filed on Novenber 25, 1996.
Geng Hui's second nmotion was filed within sixty days fromthat date. Therefore,
whi | e

Rul e 60(c) requires that Geng Hui's first notion be deened deni ed, we concl ude that
nei t her

its denial nor any of the tine imts provided for by Rule 60 imted her ability to
make a

second Rule 60(b)(3) notion or the District Court's ability to consider her second
not i on.

24 Pursuant to that notion, the District Court should have consi dered whether to
set

asi de the agreenent on the basis of fraud, mnisrepresentation, or msconduct. Thus,
it erred

when it failed to do so and instead relied on anbiguity and/or m stakes to partially
reopen

the agreement. We therefore remand to the District Court for specific findings
regardi ng

those all egations, and for a decision whether to reopen the dissolution proceedings
pur suant

to Rule 60(b)(3), MR Cv.P.

25 |If the District Court concludes that the prior decree should be set aside
pursuant to

Rule 60(b)(3), MR CGCv.P., it should then consider whether the agreenent entered
into by the

parties is unconscionable. See 28 40-4-201(2), MCA. Contrary to the parties
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assertions on

appeal, we are not in a position to determne as a matter of |aw whether the
agreement was

unconsci onabl e.

26 For exanple, Geng Hui contends that the agreenent is unconscionable as a matter
of

| aw because she had a linmited understandi ng of English, because Mahan represented
bot h

her and Gene, and because it does not include a statenment of the parties' incones,
any

val uation of the property, or child support calcul ati ons. W have stated, however,

t hat

unconscionability is to be determined by the district court on a case-by-case

basis. See In

re Marriage of Hageno (1988), 230 Mont. 255, 259, 749 P.2d 1079, 1082. Accordingly,
it iswthinthe district court's discretion to determne fromthe evidence whet her
t he

agreenment is unconscionable. See In re Marriage of Brown (1997), 283 Mont. 269, 272-
73,

940 P.2d 122, 124.

127 Likewi se, we reject Gene's contention that the District Court is estopped as a
matt er

of law fromfinding that the agreenent is unconscionabl e because of its initial
finding that

the agreenment was not unconscionable. Judge Sherlock testified that he did not make
a

specific inquiry into whether the agreenent was unconsci onabl e because it is not his
practice

to do so when the parties have reached a separation agreenent. W hold that where a
district

court failed to nmake an initial investigation of the conscionability of an
agreenent, a district

court is not estopped fromlater finding that the agreenent is unconscionable if the
decree

adopting the agreenent is set aside pursuant to Rule 60(b)(3), MR CCv.P

128 We reverse the order of the District Court and remand to the District Court for
proceedi ngs consistent with this opinion

/'S TERRY N. TRI EVEI LER

W Concur:

/'S JAMES C. NELSON

/'Sl JIM REGN ER

/'S WLLIAM E. HUNT, SR
/'Sl KARLA M GRAY
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