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Deci ded: March 10, 1998

Fil ed:

Cerk
Chi ef Justice J. A Turnage delivered the Opinion of the Court.

11 The Fifth Judicial District Court, Jefferson County,
declared invalid a petition for

referendumto repeal a city ordinance requiring nmetering of water
in the Town of Witehall's

water system W affirm

12 We address the foll ow ng i ssues raised on appeal :

13 1. Is this action barred under the applicable statute of
[imtation?

14 2. Didthe District Court err when it determ ned that

Town of Whitehall Ordinance

Chapter 4.00 was admi nistrative rather than | egislative and was

t herefore exenpt fromthe

r ef erendum proceedi ngs all owed under the Montana Constitution and 8 7-5-131(1), MCA?

15 The Town of Witehall is a nunicipality located in

Jefferson County, Mntana. The

Respondent s and Appellants appear in their capacity as electors and
t axpayers of the Town

of Witehall.

16 VWhitehal | has historically charged its residents a flat

rate for water services. However, changes in and inprovenents to the town's water system
wer e pendi ng andunder goi ng public discussion for several years prior to this

lawsuit. In August 1992, in recognition that inprovenents were needed to the town's water
system as a whol e, theMontana Public Service Conm ssion (PSC) had approved an increase in
water rates. At that

time, the PSC directed the town to explore options for reducing its

consunption of water,

i ncluding the use of water neters. In May 1994, the Whitehall Town

Council had passed a

resol uti on approving the submi ssion of an application to the State

of Mont ana Depart nment

of Comrerce for a $350,000 Community Devel opment Bl ock Grant to be

used as parti al

funding for a water systeminprovenent project, and in June 1995,

t he Town of Whitehall

through its mayor, contracted with the Departnent of Conmerce for

that block grant. In

August 1995, the Wiitehall Town Council had passed a | oan

resol ution authorizing the town

to borrow $450, 000 fromthe United States Departnent of Agriculture
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Rural Econom ¢

Communi ty Devel opment Programto be used for the water system

i nprovenment project. In

Sept enber 1995, Whitehall's mayor had entered into a Treasure State
Endowrent Program

Grant Contract with the Departnment of Commerce for a $500, 000 grant
to be used for the

wat er system i nprovenent project.

17 On Novenber 29, 1995, the Wiitehall Town Council adopted

Wi tehal | Town

Ordi nance Chapter 4.00, entitled "Regul ati on of Water Use." This
Ordi nance Chapter

required, in part, that a water neter be installed on the service
pi pe for each water user

served by the town water system Another part of the O dinance
provided that Whitehall's

water rates would no | onger be set by flat rate, but would be
determ ned by the anpunt of

wat er used by each househol d and each business, as nmeasured by the
wat er neters.

18 In January 1996, the Appellants filed with the office of

the Jefferson County Cerk

and Recorder a petition to place a referendumon the ballot for a
special election to repea

Whi tehal | Town Ordi nance Chapter 4.00. The town's attorney
approved the petition for form

and compliance with 8 7-5-131 and -132, MCA, and

submitted it to the Jefferson County

el ection adnministrator to be placed on the ballot for special

el ection.

19 On January 31, 1996, the Wiitehall Town Council directed
that suit be brought in

District Court pursuant to 8 7-5-135, MCA, to determine the
validity and constitutionality

of the referendum petition. On February 13, 1996, the town filed
a conpl ai nt seeking a

declaration that the petition for referendumwas invalid under 8§ 7-5-131, MCA, and the
Mont ana Constitution. Followi ng the parties' subm ssion of
stipulated facts, briefing, and

oral argunment, the District Court found "generally" for the town
and di sm ssed the petition

for a referendum The court determned that this was an

adm ni strative, as opposed to

| egislative, matter and was thus not subject to referendum It

al so deternined that allow ng

the referendumto proceed would potentially interfere with
Whitehal |l 's contractual

obligations on the grant and | oan contracts.

| SSUE 1

file:///C|/Documents%20and%620Setti ngs/cu1046/Desktop/opinions/96-648%200pinion.htm (3 of 15)4/25/2007 9:28:23 AM



96-648

10 |Is this action barred under the applicable statute of
[imtation?

11 A suit to determine the validity and constitutionality of

a petition for initiative or

referendum nust be initiated within fourteen days of the date the
petition has been approved

as to formby the local government attorney. Section 7-5-135(1),
MCA. In this case, the

petition for referendum was approved as to form on January 30,
1996, and this action was

filed fourteen days later, on February 13, 1996.

12 Appellants point out that under § 7-5-134, MCA,

the county nust, as a prelininary

matter, approve or reject a petition for initiative or referendum
wi thin twenty-one days after

the sanple petition is submtted for approval as to form |In this
case, the sanple petition was

filed on January 8, 1996, and the notice of approval as to form was
filed twenty-two days

| ater, on January 30, 1996. Appellants assert that the naxi mum

ti me al |l owabl e bet ween

subm ssion of a referendum for approval by the county and
conmencenent of an action to

challenge it is the sumof the time frames allowed under 7-5-134 and -135, MCA: thirty-five
days. In this case,

a total of thirty-six days el apsed between those two events.

13 The District Court ruled that this argunent did not have
merit. W agree. Section 7-5-135, MCA, sets the linmitation period
in which a | ocal governnent nust file suit on the

validity of a petition for referendumor initiative;

8§ 7-5-134, MCA, does not speak to that

i ssue. Appellants' consolidation of the two tine frames is
unsupported by statute; nor have

they offered any case law in support of their position. W hold
that this action was tinmely

filed within fourteen days of approval of the referendumas to
formas required under § 7-5-135, MCA

| SSUE 2

14 Didthe District Court err when it determ ned that Town

of Wiitehall Ordinance

Chapter 4.00 was administrative rather than | egislative and was

t herefore exenpt fromthe

r ef erendum proceedi ngs al |l owed under the Mntana Constitution and
8§ 7-5-131(1), MCA?

15 Mntana's Constitution reserves to the people of this
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State the powers to chall enge

and enact laws through the referendumand initiative processes. In
Article V, "The

Legi slature,” the Constitution provides that "The |egislative power
is vested in a legislature

consisting of a senate and a house of representatives. The people

reserve to thensel ves the

powers of initiative and referendum" Art. V., Sec. 1, Mont.

Const .

16 1In its General Governnent Article, Montana's Constitution
defines the initiative power
at Article Ill, Section 4. It defines the referendum power in the
foll owi ng secti on:

Ref erendum (1) The peopl e nmay approve or reject by
r ef erendum any act

of the legislature except an appropriation of noney. A
ref erendum shal I be

hel d either upon order by the |egislature or upon petition
signed by at least five

percent of the qualified electors in each of at |east
one-third of the legislative

representative districts. The total number of signers nust be
at least five

percent of the qualified electors of the state. A referendum
petition shall be

filed with the secretary of state no later than six nonths
after adjournment of

the | egislature which passed the act.

(2) An act referred to the people is in effect until

suspended by

petitions signed by at |east 15 percent of the qualified
electors in a majority of

the legislative representative districts. If so suspended the
act shall becone

operative only after it is approved at an election, the result
of which has been

determ ned and decl ared as provided by | aw

Art. 111, Sec. 5, Mnt. Const.

17 A third reference to the powers of initiative and
r ef erendum appears under the Local
Governnment Article. Article XlI, Section 8, Mnt. Const., provides:
Initiative and referendum The |egislature shall extend the
initiative and
ref erendum powers reserved to the people by the constitution
to the qualified
el ectors of each | ocal governnment unit.

As directed by Article XI, Section 8 Mnt. Const., Mntana's
| egi slature has statutorily
extended initiative and referendum powers to the electors of |ocal
government units:

Right of initiative and referendum (1) The powers of
initiative and
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referendum are reserved to the electors of each |oca
governnment. Resol utions
and ordi nances within the legislative jurisdiction and power
of the governing
body of the Il ocal governnent, except those set out in
subsection (2), may be
proposed or anended and prior resol utions and ordi nances may
be repealed in
the manner provided in § 7-5-132 through 7-5-137.
(2) The powers of initiative shall not extend to the
fol | owi ng:
(a) the annual budget;
(b) bond proceedi ngs, except for ordi nances authori zi ng
bonds;
(c) the establishment and coll ection of charges pl edged
for the paynent
of principal and interest on bonds; or
(d) the levy of special assessnments pledged for the
paynent of
principal and interest on bonds.

Section 7-5-131, MCA

18 This Court has |ong recognized a distinction between

| egi sl ative and adninistrative

or quasi-judicial acts in relation to the powers of initiative and
referendum | egislative acts

have been hel d subject to referendum while admnistrative or
quasi -judicial acts have not.

In Gty of Billings v. Nore (1966), 148 Mnt. 96, 104, 417 P.2d
458, 463, this Court

described the distinction between |egislative and adm nistrative
acts as "whether the act was

one creating a new |l aw (|l egi sl ative) or executing an al ready
existing law (adm ni strative)."

119 The Appellants point out that initiative and referendum
powers must be broadly

construed to maintain the maxi num power in the people. See

Ni chol son v. Cooney (1994),

265 Mont. 406, 411, 877 P.2d 486, 488. Their argunent continues
based upon the speci al

concurrence to this Court's opinion in Greens at Fort M ssoula v.
Cty of Mssoula (1995),

271 Mont. 398, 897 P.2d 1078. In Geens, the issue was whether a
city referendum coul d

validly cancel rezoning of an area then newly annexed to the City
of Mssoula. The parties

debat ed whether rezoning was a legislative act, like zoning, or an
adm ni strative act not
subject to referendum The Court determined that rezoning, |ike

zoning, is a legislative act,

and is therefore subject to referendum Greens, 271 Mont. at 403,
897 P.2d at 1080-81. In

a special concurrence, Justice Nelson concluded that under
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Mont ana' s Constitution, any act

of a local government body--not just a legislative act--is subject
to referendum Geens, 271

Mont. at 407, 897 P.2d at 1083-84. Justice Nel son reasoned that
the reference to "any act

of the legislature” in Art. IIl, Sec. 5, Mnt. Const., does not

di sti ngui sh between | egislative

and adm nistrative or quasi-judicial acts in describing the powers
of initiative and

referendum Greens, 271 Mont. at 407, 897 P.2d at 1083.

20 Local governing bodi es are empowered to exercise

| egi slative, adnministrative, and

ot her powers pursuant to Article X, Section 4, Mnt. Const.

Based on the concurring

opinion in Greens, Appellants assert that § 7-5-131, MCA is
unconstitutional insofar as it

limts the referendum power agai nst |ocal government to

"[r]esol utions and ordi nances within

the legislative jurisdiction and power of the governing body of the
| ocal government "

21 Courts in other jurisdictions with constitutiona
provi si ons extendi ng the power of

referendumto "acts of the |egislature" have recognized
termof art, meaning a bil

passed by the legislature and enacted into law. See, e.g.,
Whittenore v. Terral (Ark. 1919),

215 S.W 686, 687; Weldon v. Bonner County Tax Coalition (Ildaho
1993), 855 P.2d 868,

875; Klosternman v. Marsh (Neb. 1966), 143 N.W2d 744, 749; Herbring
v. Browmn (O.

1919), 180 P. 328, 330. This is consistent with authority
general | y addressi ng the neaning

of an "act of the legislature.”" See Black's Law Dictionary 25 (6th
ed. 1990), defining

"act" in the sense of "legislative act” as "[a]n alternative name
for statutory law "

act as a

22 Mbreover, the distinction recognized in Nore and ot her

Mont ana cases between

| egislative acts and admi nistrative or quasi-judicial acts
vis-a-vis their subjectivity to

referendum applies in virtually all other jurisdictions. The
"sound rationale for limting the

referendumto legislative actions is that to pernmt referenda on
executive and administrative

actions woul d hanper the efficient admnistration of |ocal
governments." \Wennerstromyv.

Cty of Mesa (Ariz. 1991), 821 P.2d 146, 149. See also City of

I daho Springs v. Bl ackwel |

(Col 0. 1987), 731 P.2d 1250, 1253; In re Supreme Court Adjudication
of Initiative Petitions

i n Norman, Okl ahoma Nunbered 74-1 and 74-2 (Ckla. 1975), 534 P.2d
3. The Suprenme Court of Nebraska has reasoned:
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[Tlo allow [the referendun] to be invoked to annul or del ay
executive conduct

woul d destroy the efficiency necessary to the successful
adm ni stration of the

busi ness affairs of a city. In many cases it would entirely
prevent the exercise

of the executive power necessary to carry out the acts
det erm ned upon by the

| egislative departnment. |In the absence of a very clear
decl aration to the

contrary it nust be presuned that the power of referendum was
i ntended to

apply solely to the legislative powers of the city.

Read v. City of Scottsbluff (Neb. 1941), 297 NNW 669, 671 (quoting
7 MeQillin,
Muni ci pal Corporations, Supp. 6621, sec. 351c).

23 Mdntana's 1889 Constitution reserved to the people "power

to propose laws, and to

enact or reject the same at the polls." Art. V, Sec. 1, 1889
Mont ana Constitution. No case

| aw under the 1889 Constitution suggests that the powers of
initiative and referendumin

Mont ana ever extended to anything other than |egislative acts. Nor
does anything in the

transcript of the proceedings of the 1972 Constitution suggest an
intent to expand the power

of initiative and referendumto anything other than |egislative

power. In fact, in recomendi ng the adoption at the 1972 Mntana
Constitutional Convention of the referendum provision
whi ch was adopted as Article Il1, Section 5, Delegate Mark Etchart

stated, "This provision

is parallel to the present referendum provisions as contained in
Article V, Section 1, of the

present Constitution.” 1972 Mont. Const. Conv. Tr., March 18,
1972, Vol. VII at 2717.

In short, Montana's 1972 Constitution does not contain a "very
cl ear declaration to the

contrary," as the Nebraska court suggested is required, to the
general rule that the power of

referendumis intended to apply solely to |egislative powers.

24 Instead, as noted above, the provision by which the

people retain the right of initiative

and referendum appears in the Constitutional Article on "The
Legislature.” No conparabl e

provi sions appear in the Articles concerning the Executive and the
Judiciary. Article VI,

Section 4, Mont. Const., vests the entire executive power with the
governor. There is no

reservation of executive power to the people by initiative and
referendum Article VII

Section 1, Mont. Const., vests the judicial power of the state in
this Court, the district courts,

justice courts, and other courts that the |egislature nay create.
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There is no reservation of
judicial power to the people by initiative and referendum

125 Under Article XlI, Section 8 Mnt. Const., the Mntana
Legislature is to extend to the

qualified electors of |ocal governnment units "the initiative and

r ef erendum powers reserved

to the people by the constitution." Even under the policy of
broadly construing the powers

of initiative and referendum the |egislature cannot extend to the
peopl e greater powers

agai nst | ocal governnent than those which the people have reserved
to thenselves in the

Constitution. The powers of initiative and referendum have been
reserved under the

Constitution as to legislative acts only.

26 For these reasons, we decline to abandon the rule set

forth in Nore or to adopt the

position set forth in the concurring opinion in Geens. W
reaffirmthat under Montana's

Constitution, the people have retained the powers of initiative and
referendumas to

| egi slative acts only. Because we so rule, the question here
raised as to the constitutionality

of 8 7-5-131, MCA, is resolved in the statute's favor

127 Qur next task is to determ ne whet her Whitehall Town

O di nance Chapter 4.00 is

| egislative or administrative in nature. It is agreed that

denoni nation of an act of |oca

governnment as a resolution or as an ordinance is not dispositive as
to whether the act is

| egislative or adm nistrative; that determination is fact-driven.
W recogni ze, as suggested

in the briefs and at oral argunent, that guidelines in addition to
those set forth in Nore will

assi st in making such a determ nation.

28 Counsel have pointed out, and we agree, that the

expansi on of the Nore standard set

forth in Chouteau County v. Gossman (1977), 172 Mont. 373, 563
P.2d 1125, and Di er uf

v. City of Bozeman (1977), 173 Mont. 447, 568 P.2d 127, is not of
assi stance. In those

cases, this Court held that |ocal governments were performng
admini strative functions based

upon "existing law' consisting of statutory grants of authority to
| ocal governnents. In

G ossman, the existing |aw was a statute authorizing |oca
governnments to lay out, nmaintain,

control and nanage county roads; the Court held that this statute
rendered administrative a

county's decision to expend funds and accept bids to pay for paving
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a road. Gossnan, 172

Mont. at 378, 563 P.2d at 1128. In Dieruf, the Court held that a
statute authorizing city or

county commi ssions to assess property owners for inprovenents to
create off street parking

rendered admi nistrative the City of Bozeman's adoption of an

ordi nance establishing a

fornmula for assessing property for purposes of creating an off
street parking facility and a

resolution creating a special inprovenment district to establish
that facility. D eruf, 173 Mnt.

at 451, 568 P.2d at 129-30. The rule adopted in G ossman and

Di eruf renders the Nore

standard practically neaningl ess, because virtually all municipa
actions are, either directly

or indirectly, taken pursuant to statutory authority. Therefore,
to the extent that G ossman

and Dieruf stand for the rule that a local governnent's act is
adm ni strative based solely upon

a statutory grant of authority, we hereby overrul e those cases.

29 The amicus brief subnitted by the office of Montana's
Attorney General recommends
gui del i nes for distinguishing between | egislative and
adm nistrative acts of a | ocal
government set forth by the Suprenme Court of Kansas in Wchita v.
Kansas Taxpayers
Net work (Kan. 1994), 874 P.2d 667. The first guideline in Kansas
Taxpayers is essentially
the distinction set forth by this Court in Nore. The other three
gui del i nes expand upon and
add to that distinction. W hereby approve and adopt the Kansas
Taxpayers guidelines for
use in Mntana. The guidelines are:

1. An ordinance that nmakes new law is legislative, while an
ordi nance t hat

executes an existing law is administrative. Permanency and
generality are key

features of a legislative ordinance.

2. Acts that declare public purpose and provi de ways and
means to acconplish that purpose generally nay be classified as
| egislative. Acts that dea

with a small segnent of an overall policy question generally
are administrative.

3. Decisions which require specialized training and
experience in nunicipa

government and intimte know edge of the fiscal and other
affairs of a city in

order to nmake a rational choice may properly be characterized
as adm nistrative, even though they may al so be said to involve the
establ i shnent of a

policy.

4. No one act of a governing body is likely to be solely
admini strative or
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| egislative, and the operation of the initiative and
referendum statute is

restricted to nmeasures which are quite clearly and fully
| egi sl ative and not

principally executive or adm nistrative.

Kansas Taxpayers, 874 P.2d at 671-72.

130 Applying these guidelines to the facts of the present

case, we begin with the question

of whet her Whitehall Town O dinance Chapter 4.00 nakes new | aw or
executes existing

law. The Town of Whitehall argues that the ordi nance executes

exi sting |laws, those being

the town council's prior resolutions to seek grants and a loan to
make i nprovenents to the

Wi tehall water system In the town's view, those resolutions were
its legislative acts. W

note that even a cursory exanination of the applications for grants
establ i shes that water

neters were part of Wiitehall's water system i nprovenment plan

31 However, Appellants claimthat a view that the

first-in-time act by the town counci

is the only "legislative" act allows for artificial manipulation by
the |l ocal governnent and

yi el ds no meani ngful distinction between |egislative and
administrative acts at all

Appel l ants argue that Wiitehall's voters never had the opportunity
to exercise their

| egislative review authority with regard to the proposed

i nprovements, because the details

of the inprovenents were not previously acted upon by the town
council in any manner by

whi ch effective review was possible. They point out that Odinance
Chapter 4.00 is the first

act of the Whitehall Town Council which specifically adds the new
requi rement that water

meters be installed for the users of Wiitehall's water system

132 In this case, we conclude that application of this first
gui del i ne does not concl usively

establ i sh whet her O dinance Chapter 4.00 is |legislative or
adm nistrative. W therefore

proceed to consider the other three guidelines.

133 The second Kansas Taxpayers gui del i ne asks whet her the

ordi nance deals with a small

segnent of an overall policy question. |In this case, the overal
guestion was how to inprove

the town's water systemto provide water to consuners. The record
i ncl udes copi es of

Whitehal |'s 1994 applications for a Community Devel opnment Bl ock
Grant and for a grant
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fromthe Treasure State Endownent Program which explain the nature
of the problem which

the town was facing. Portions of the existing water system dated
back to 1915. The town

had had problens for a decade with | ow water pressure and

i nadequate fire flows. 1In 1991

the town had retained a consulting firmto performan anal ysis of
the water systemto

determ ne deficiencies and nake reconmendati ons for inprovenents.
Repl aci ng worn out

and obsol ete pipes and installing a new 500,000 gallon water
reservoir were two aspects of

t he proposed inprovenents to Wiitehall's water systemto increase
wat er capacity and

pressure. Installation of water nmeters to encourage water
conservation was anot her.

134 As nentioned above, in 1992 the PSC had directed

Whitehall to explore options for

reducing its consunption of water, including the use of water
nmeters. Witehall's water

system used nore than three tinmes as nmuch water as did the system
of a conparabl e Montana

town where water was netered. The use of water neters had been
proposed and specifically

identified as a goal in the project summaries in both the Treasure
St at e Endowrent Program

Grant application and the Comunity Devel opment Bl ock Grant
application. W concl ude

that the decision to install water neters was a snmall segnent of an
overal |l policy question.

135 As to the third guideline, the nost effective neans of
operating and nanaging a city-w de water systemreasonably fits
within the context of decisions that require specialized

know edge and experience with respect to city managenent. In
Kansas Taxpayers, which
i nvol ved an ordi nance concerning billing for a nunicipality's storm

water utility system the
court stated:

The physical structure of the system nmintenance, and fee
assessment and

collection all fit within the purview of the City's experti se.
The City al ready

owns and nai ntains the existing system [the chall enged
ordi nance] also fits

within a city's expertise in terns of fiscal managenent.

Kansas Taxpayers, 874 P.2d at 672. The same may be said here. The
best nmethod of billing

for the use of water services is clearly a part of a |arger

deci si on-maki ng function requiring

speci al i zed know edge and experience with respect to city
managemnent .

file:///C|/Documents%20and%620Setti ngs/cu1046/Desktop/opi nions/96-648%200pinion.htm (12 of 15)4/25/2007 9:28:23 AM



96-648

136 While the record does not indicate that prior to the

enact ment of Whitehall Town

Ordi nance Chapter 4.00, the Wiitehall Town Council had voted upon
the singul ar issue of

installing water nmeters, the record does establish that the
proposal to install water nmeters had

been endorsed as part of several acts of the town council,
specifically the resolutions to

submit the two grant applications. The town has submitted into the
record copi es of

nunmerous notices of town neetings in which water neters were |isted
as a topic of

di scussi on.

137 Anmong those, an April 11, 1994 public hearing included a
"Revi ew of [the]

Conmuni ty Devel opnent Block Grant Program " a "Review [of] Genera
Needs, " and

solicitation of comrents fromthe public. That public hearing
preceded the town council's

April 14, 1994 neeting which included agenda itens on finalizing
the financial plans for the

wat er project and grant applications plans, and its May 23,1994
resol ution approving the

subm ssion of the application for a Comrunity Devel opnent Bl ock
Grant. The Conmunity

Devel opnent Bl ock Grant application included a statenent in the
initial project description

that "water nmeters will be installed on individual residential and
comercial services to

encour age conservation of water,"'
application, several paragraphs on
the water neter plan.

and, in the body of the

138 Simlarly, a public neeting announced in two area
newspapers, the Wiitehall Ledger

and the Montana Standard, was held on March 23, 1995, "to provide
the comunity with

updated i nformati on on the proposed water inprovenents and the
results of the grant

applications." Thereafter, the notice of the July 10, 1995 t own
council neeting included as

an agenda itemthe "TSEP contract," which grant contract was then
approved by resol ution

of the town council and subsequently entered into by the mayor on
the town's behal f on

Sept enber 4, 1995. The project sunmary included in the TSEP
(Treasure State Endownent

Program) grant application stated that "water neters will be

i nstall ed on individual

residential and comercial services to encourage conservation of
wat er . "

39 The parties have stipulated that various citizens of
Whi tehal | had previously voiced
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obj ections, either informally, or not properly formalized,
concerning the installation of water

neters. The existence of the previous public hearings and town
council resolutions and the

previous objections to the installation of water nmeters confirnms
that this issue was not

addressed for the first time with the adoption of Whitehall Town
O di nance Chapter 4. 00.

We are thus led to the conclusion that Wiitehall Town O dinance
Chapter 4.00 was not

"quite clearly and fully |egislative" under the fourth Kansas
Taxpayers guideline but was, to

at | east sonme extent, an admi nistrative act to carry out previous
pl ans to which the counci

had agr eed.

40 Using the guidelines set forth in Kansas Taxpayers and

now adopted by this Court,

we conclude that the enactnent of Witehall Town O di nance Chapter
4.00 was an

adm ni strative act and was accordi ngly not subject to referendum
Havi ng so determ ned,

we hold that the District Court did not err in declaring the
referenduminvalid. W therefore

need not address the issue raised on appeal concerni ng whether the
ref erendum was

unconstitutional because it would substantially interfere with
contracts.

41 W do not address the statutory debt limtation issue

rai sed at the end of Appellants

openi ng brief because the issue was not raised before the District
Court. See Kapner,

Wl fberg & Assoc. v. Blue Cross (1995), 270 Mont. 283, 286, 891
P.2d 530, 532.

142 We affirmthe decision of the District Court.
/S J. A TURNAGE
We concur:

/'S JIM REGN ER

/S W WLLI AM LEAPHART
/'Sl WLLIAM E. HUNT, SR
/'S TERRY N. TRI EVEI LER
/'Sl KARLA M GRAY

Justice James C. Nel son specially concurs.

44 Havi ng now had the benefit of extensive briefing and ora
argument on the issue, |

agree that nmy concurrence in Geens at Fort Mssoula v. Cty of

M ssoul a (1995), 271 Mbnt.

398, 897 P.2d 1078, did not correctly interpret the phrase "any act
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of the legislature.” | am
satisfied that the word "act" as used in that phrase was clearly
contenpl ated by the franers
of Montana's Constitution to be synonynous with "law' or with a
bill which has been
enacted into law. Moreover, in the case at bar, it is also clear
that the electors' constitutional
right of referendumon the matter of the water neters was preserved
in that the electors,
havi ng been gi ven due notice and opportunity to be heard (as set
out in the Court's opinion),
had the ability to challenge by referendumthe various
wat er - i nprovenent - proj ect resol utions
passed by the Whitehall Town Council. In ny view, Odinance 4.00
sinmply inplenented
adm nistratively the legislative act that had been acconplished in
the resol utions.
Accordingly, | concur.

/'Sl JAVES C. NELSON
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