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Clerk
Chi ef Justice J. A Turnage delivered the Opinion of the Court.

11 Al oysius Big Hair appeals his conviction of driving while under the influence of
al cohol (DU), fourth offense, in the Thirteenth Judicial District Court, Big Horn
County.

W affirm

12 The issues are whether the District Court erred in denying Big Hair's notions to
continue trial due to the unavailability of a witness and to quash reference to his
previ ous

DU convictions on grounds that he had not been properly advised of his right to
counsel in

relation to those convictions.

13 On April 5, 1996, Big Hair was arrested in Hardin, Montana, on a DU charge. He
was charged under § 61-8-401, MCA (1985), with DU, fourth offense, based on his
previous DU convictions in 1987, 1988, and 1989.

14 At the jury trial on the April 1996 charge, Big Hair and his wife testified
that their

pi ckup had di sappeared fromtheir hone south of Crow Agency, Montana, during a party
sonme tine the night before his arrest. They both testified that they had caught a
ride to

Hardin on the norning of April 5 to look for the truck. Ms. Big Hair testified

t hat she

wai ted for her husband with friends in a bar while he searched for the truck. Big
Hai r

testified that he wal ked around Hardin | ooking for the truck, periodically returning
to the bar

where his wife waited for him and finally found the truck parked in the downtown
area. Just

as he found the truck and reached in through the window to retrieve the keys, a

hi ghway

patrol officer approached himand arrested himfor DU

15 The hi ghway patrol officer testified that he had received a radio transm ssion
concerning a possible DU driver in a pickup truck at about 6:00 p.m on April 5,
1996. The

report included a description of the truck and its |icense plate nunber, and

i nformation that

it had three occupants. The officer did not find the truck at the reported | ocati on.

16 A few minutes later, the officer received a second radio transm ssion
concerning the

| ocation of the pickup. He made a U-turn and found the truck parked with three
occupant s

in a spot where it had not been mnutes before. Big Hair was seated behind the
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steering

wheel. The officer testified that as he approached the truck, Big Hair got out and
began

wal ki ng across the street. The officer stated that Big Hair admtted that he had
been driving

and that he had had "a couple beers.” After adnmnistering field sobriety tests, the
of ficer

arrested Big Hair and took himto the |local police station, where his bl ood al coho
concentration was neasured at .337.

17 The jury convicted Big Hair of DU . The District Court denied Big Hair's post-
trial
notions to quash reference to his prior DU's and for new trial based on denial of
his pretrial
notion for a continuance.

| ssue 1

18 Did the District Court err in denying Big Hair's notion to continue trial due
to the
unavail ability of a w tness?

19  Section 46-13-202, MCA, gives a district court discretion in considering a
notion to

continue trial. At subsection (3), the statute provides that it is to be construed
"to the end

that crimnal cases are tried with due diligence consonant with the rights of the
def endant and

the prosecution to a speedy trial." Wen reviewi ng the denial of a notion for
conti nuance,

this Court determ nes whether the district court abused its discretion. State v.
Haski ns

(1992), 255 Mont. 202, 207, 841 P.2d 542, 545.

110 Big Hair noved for a continuance on the day before trial. H's notion stated
t hat an

eyewitness to the alleged offense, an all eged passenger in his truck who had
previously stated

his willingness to cone to court, could not be |located. The defense all eged that
this wtness

woul d testify to Big Hair's level of intoxication and, the defense believed, that
Big Hair was

not driving the pickup. The defense contended that "because of the relatively short
trial

setting inthis matter, [the witness] was not able to be inforned thereof."

11 In oral argunent on this notion just before voir dire of the jury, the State
responded

that the evidence would speak for itself--the State would offer the results of the
breath test

as to Big Hair's level of intoxication, and the testinony of the arresting officer
as to whet her
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Big Hair was driving the truck. The State objected to a continuance on grounds that
t he

arresting officer had accepted a job in Oregon and woul d be | eavi ng Mnt ana,
resulting in

the potential expense of having himcone back to Montana to testify if the

conti nuance were

gr ant ed.

112 Big Hair's trial was set six nonths in advance, in April 1996, for October 7,
1996.

On Cctober 11, 1996, trial was reschedul ed for October 17, 1996, apparently due to
t he

court's crowded docket on QOctober 7.

113 There is no record or claimthat Big Hair objected to the reschedul ed tri al
dat e when
it was set. Nor did he present any basis for his stated belief that his w tness
coul d be | ocated
within a reasonable tinme if a continuance was granted. He provided only rather
vague ora
representations by his counsel regarding the nature of the proposed witness's
t esti nony.
114 The District Court denied Big Hair's Cctober 16 notion for a continuance on
grounds
that it was belatedly filed. After reviewng the record, we hold that the District
Court did not
abuse its discretion in denying the notion for a continuance.

| ssue 2

115 Did the court err in denying Big Hair's notion to quash reference to his
previ ous DU

convi ctions on grounds that he had not been properly advised of his right to counse
in

relation to those convictions?

116 |In Montana, a rebuttable presunption of regularity attaches to a prior DU
convi ction

during a collateral attack such as the one Big Hair raises here. This presunption
nmust be

overcone by direct evidence of irregularity by the defendant; the burden then shifts
to the

State to prove by direct evidence that the prior conviction was not obtained in

vi ol ation of

the defendant's rights. State v. Ckland (Mont. 1997), 941 P.2d 431, 436, 54 St. Rep.
467,

470-71.

117 At the hearing on the notion to quash, the District Court heard testinony from
Bi g

Hair and from Judge Snively, the justice of the peace who presided at Big Hair's
1987, 1988,
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and 1989 DU convictions. Inits witten order denying the notion to quash, the

District

Court reasoned as foll ows:
[T] he records of the |ower court for each of the Defendant's three convictions
and the testinony of Judge Snively established that the Defendant's right to
counsel was explained to himand that he knowingly and intelligently waived
his right prior to the entry of his plea of guilty. The Defendant did not
controvert this evidence, he nerely testified that he did not recall whether his
ri ghts had been expl ai ned and whet her he understood them and wai ved t hem
The Court concludes, under the facts of this case, that the |lower court record
was not silent and that the State of Mntana sustained its burden of proving
that the Defendant's Sixth Anendnent right had been afforded to himduring
each of his prior convictions.

Big Hair argues that there was insufficient evidence that he was properly advi sed of
and

wai ved his constitutional right to counsel in his 1987, 1988, and 1989 DU
convi cti ons.

118 Big Hair did not present any direct evidence in support of his claimthat his
constitutional right to counsel was violated in the prior proceedings. He testified
only t hat

he coul d not recall whether he had been advised of his right to counsel and whet her
he had

wai ved that right. We conclude that, like the defendants in State v. Perry (Mont.
1997), 938

P.2d 1325, 54 St.Rep. 478, and State v. Stubblefield (Mnt. 1997), 940 P.2d 444, 54
St. Rep.

605, Big Hair has failed to rebut the presunption of regularity with any direct
evi dence t hat

his constitutional right to counsel was violated. Therefore, we hold that the
District Court

did not err in denying his notion to quash.

119 Affirned.
/'Sl J. A TURNAGE
We concur:
/'Sl JAMES C. NELSON
/'Sl KARLA M GRAY
/'S JIM REGNI ER
Justice Terry N. Trieweiler specially concurring in part and dissenting in part.
20 | concur with the majority's conclusion that the defendant has failed to rebut
t he

presunption of regularity of the proceedings which led to his prior DU convictions.

121 | dissent fromthe majority's conclusion that the District Court did not abuse
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its

di scretion when it denied the defendant's notion to continue the trial date so that
he coul d

| ocate and produce an eyewitness to the events which were the basis for the charges
agai nst

hi m

22 The mpjority points out that the District Court's primary basis for denying Big
Hair's

notion to continue was that it was belatedly filed. Under the circunstances of this
case, |

di sagree. However, additional facts are necessary for an understandi ng of why Big
Hair's

notion to continue was first filed the day before trial.

123 This case was originally set for trial as Case No. 10 on Cctober 7, 1996. On
appeal ,

the defendant's attorney contends, and the State does not disagree, that he had been
advi sed

the case would not go to trial on Cctober 7 because of the nunber of other cases
whi ch were

set ahead of it. However, not until Cctober 11 was the defendant advised by the
District

Court that this case would go to trial on Cctober 17, four working days |ater.
According to

the defendant's attorney, he began his efforts to |ocate his eyewitness, Glford
Sees The

Ground, as soon as he was notified of the newtrial date, but by Cctober 16,
realized that he

woul d probably be unsuccessful .

124 The transcript of the hearing on Cctober 17 to consider Big Hair's notion to
conti nue
denonstrates just how unexpected the whol e schedul i ng process had been. The

fol |l ow ng
conversation occurred:
THE COURT: | | ooked through the file. | guess | can't tell fromthe it [sic]
how this thing ended up for today.
[ DEFENDANT' S ATTORNEY]: | guess what | understand, Your Honor, if
| got the dates wong, | understand the judge reset this for trial for today

from
| ast Thur sday.

[ STATE' S ATTORNEY]: It was last Friday. It was set -- This is actually a

case pendi ng before Judge Col berg, and Judge Col berg was here in Hardin | ast
Friday for an eight o' clock hearing, and it was reset at that time, although no
witten record or objection was entered.

[ DEFENDANT' S ATTORNEY]: M understandi ng, we had a notion pendi ng
to dismss the charge. The judge ruled on that. | believe we got the ruling on
that notion |ast Wdnesday.
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THE COURT: Judge Fagg did that?

[ DEFENDANT' S ATTORNEY]: Yes. Essentially the matter then was

reschedul ed. Since that tinme we have been trying to locate a witness. The

witness is Glford Sees The Gound. W nade quite an effort to | ocate him

Tal ked to famly nenbers. Talked to others, and haven't been able to l|ocate

himas of yet. W believe he is critical to the defense because he was present

at the scene and would testify as to the intoxication |evel of the defendant, as

well as, | believe, testifying that the defendant was not driving the pickup,
and

those are two of the three elenents that have to be proven for this offense. He

is an eyewitness to that. W believe he is very inportant to the defense in
this

matter. He has indicated a willingness to testify, but he just doesn't know
about

it. W haven't had tine to locate him For that reason, we filed our notion to

continue. W believe, with additional time, we could locate him and that he

woul d be inportant to the defense in this matter.

125 Not only was Big Hair's notion to continue as tinely as possi bl e under the

ci rcunmstances, the unavailable witness was critical to his defense. As pointed out
in the

maj ority opinion, Big Hair and his wife denied that he had ever operated his notor
vehicl e

in the condition in which he was found. It was their testinony that the vehicle had
been

taken fromhis hone the night before and that just prior to the tinme he was observed
by the

arresting officer, he had |ocated the vehicle and renoved the keys. He was not
observed

operating the vehicle by the arresting officer.

126 Cbviously no affidavit could be produced from Sees The Ground prior to tria
because
he was unavail able. However, in an affidavit filed in support of the defendant's
notion for
a newtrial, Sees The G ound nmade the foll ow ng statenents under oath
2. That the undersigned recalls the events of April 5, and did
observe the arrest of Al oysius Big Hair when the highway patrol took himinto
custody for an alleged DU

3. That the undersigned did observe Aloysius Big Hair inmmediately
before the arrest, and observed that he was not driving just prior to the tine
t he
of ficer did take himinto custody.

4. That the undersigned did observe Aloysius Big Hair in the tine
i medi ately prior to the arrest, and was aware that Al oysius Big Hair was
| ooki ng for his pickup, which was m ssing fromhis place of residence since
earlier that day.
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5. That imediately prior to his arrest, Aloysius Big Hair did find
hi s pickup, and had just retrieved the keys therefromwhen the officer took him
i nt o cust ody.

6. That the undersigned has been willing to testify on behal f of
Al oysius Big Hair regarding this matter, but was not available at the tine this
matter was set for trial in Cctober

127 Based on the circunstances in which the defendant's attorney found hinsel f at

t he

time of the rescheduled trial, there was no legitinmate basis for denying his notion
to continue

the trial. The State's only objection was that the investigating officer was

| eaving the state

at the end of the nonth; however, the State al so pointed out that he could return to
the state

for trial. At nobst, the disadvantage to the State was the travel expense of having
t he

investigating officer return. That anount of additional expense was not a
significant factor

when bal anced agai nst the unavailability of an eyewitness who was willing to testify
on the

def endant' s behal f.

28 | conclude that the defendant's notion to continue the trial date was not

bel ated. The

conti nuance was necessary in order to assure that the defendant receive a fair
trial, and when

the District Court denied the notion for a continuance based on its stated reason,
the District

Court abused its discretion.

129 For these reasons, | dissent fromthe najority opinion which affirnms the
District
Court's denial of the defendant's notion for a continuance. | would reverse the

def endant's
conviction and remand to the District Court for a newtrial.

/'Sl TERRY N. TRI EVEI LER
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