96-433

No. 96-433
IN THE SUPREME COURT OF THE STATE OF MONTANA

1998 MI' 66N

STATE OF MONTANA,
Plaintiff and Respondent,
V.

JOSHUA WADDI NGTON
Def endant and Appel | ant.

APPEAL FROM District Court of the Third Judicial D strict,
In and for the County of Powell,
The Honorable Ted L. M zner, Judge presiding.

COUNSEL OF RECORD:
For Appel | ant:
Wendy Hol ton, Hel ena, Montana
For Respondent:
Joseph P. Mazurek, Attorney Ceneral, Jennifer Anders,

Assi stant Attorney Ceneral, Helena, Mntana; Christopher G
MIller, Powell County Attorney, Deer Lodge, Mbntana

Submitted on Briefs: January 20, 1998

Deci ded: March 24, 1998
Fil ed:

Cerk
Justice WIlliamE. Hunt, Sr., delivered the Opinion of the Court.
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11 Pursuant to Section |, Paragraph 3(c), Mntana Suprene Court 1996
Operating Rules, the follow ng decision shall not be cited as precedent but
shall be filed as a public docunent with the Cerk of the Suprenme Court and
shall be reported by case title, Supreme Court cause nunber, and result to the
State Reporter Publishing Conpany and to West Group in the quarterly table

of noncitable cases by this Court.

12 Joshua Waddi ngt on (Appellant) appeals fromthe June 4, 1996 order
entered by the Third Judicial District Court, Powell County, denying his
notion to correct sentence. We affirm

13 On Decenber 16, 1994, Appellant escaped fromthe Mntana State

Prison (MSP) while assigned to the | ogging yard | ocated on the MSP conpl ex

200 to 300 yards fromthe guard station. The |ogging yard operation is part of
the prison industries program adm nistered by the Departnent of Corrections
and supervised by officials from MSP

14 On Septenber 1, 1995, Appellant was apprehended in Oregon and

returned to MSP. Appellant was thereafter charged with and pled guilty to

fel ony escape for which he was sentenced to four additional years of

i nprisonnent. On February 22, 1996, in response to this Court's decision in
State v. Nelson (1996), 275 Mont. 86, 910 P.2d 247, Appellant filed in D strict
Court a notion to correct sentence pursuant to 8§ 46-18-117, MCA. That

noti on was denied and Appellant filed a tinely notice of appeal

15 On appeal, Appellant argues that his sentence was erroneously based
on felony escape and should be corrected to reflect m sdeneanor escape. As
support for his position, Appellant relies on our decision in Nelson where we
hel d that i nmates who had escaped fromthe privately owned Deer Lodge Colf
Course, and who had been supervised by civilians, were guilty of
m sdeneanor escape pursuant to § 45-7-306, MCA (1995). W stated:
At the tinme of the crinme, they [the inmates] were not at any one
of the institutions or facilities listed in the statute [§ 45-7-306(3)(b)(i)],
nor were they "in transit” to or fromone of those
institutions or facilities.

The institutions or facilities nentioned in 8§ 45-7-306(3)(b) (i), MCA (1995)
include a state prison, county jail, city jail, halfway house, life skills center,
community corrections facility or program or supervised rel ease program

16 Nel son is distinguishable fromthe instant case. The Nel son i nmates
escaped froma privately owned facility that was supervised by civilians,
whereas Appell ant escaped froma facility |located on the MSP conpl ex and
supervi sed by MSP officials. According to the express |anguage of the statute,
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Appel l ant was guilty of felony escape rather than m sdeneanor escape. W
hold that the District Court did not err in sentencing Appellant in accordance
to the felony escape statute.

M7 Af firned.
/S WLLIAME. HUNT, SR
We Concur:

IS J. A TURNAGE

/'Sl JAMES C. NELSON

/'S JI M REGNI ER

/Sl W WLLI AM LEAPHART
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