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Clerk
Justice JimRegnier delivered the opinion of the Court.

11 James Lane appeals fromthe entry of a nunc pro tunc order entered by
the Thirteenth Judicial District Court, Yellowstone County, correcting the
witten judgnent and commitnment to conformto the sentence as orally
pronounced. For the reasons stated below, we affirm

12 The di spositive issues on appeal are:

13 1. Did the District Court err in correcting the witten judgnment by
nunc pro tunc order to conformwth its oral pronouncenent of sentence at
Lane's sentenci ng hearing?

14 2. Did entry of the nunc pro tunc order to correct Lane's sentence
violate Lane's rights to due process?

15 3. Did entry of the nunc pro tunc order to correct Lane's sentence
constitute doubl e jeopardy?
FACTUAL AND PROCEDURAL BACKGROUND

16 Janes Lane was charged by information in the Thirteenth Judici al
District Court, Yellowstone County, with the felony offense of sexual

i ntercourse wthout consent on March 4, 1994. Lane appeared with counse
and pled guilty to the offense on Novenber 3, 1994.

17 On February 15, 1995, Lane appeared with counsel in District Court for
his sentencing hearing. After sentencing recommendati ons from both parties,
the District Court stated:

It is the Oder and Judgnent of this Court that you serve ten

years in the Montana State Prison. It will be a Special Oder of this
Court that you will not be paroled until Sexual O fender Program
Phases | and |1 are conpl eted.

The Court believes in this case [], based on the testing results
and the eval uation that has been done, that there appears to be a high
ri sk of reoffending, which you have verified to the Court by your |ack
of recognition of the seriousness of this offense this norning.

The Court bases this sentence on the psychol ogi cal eval uation,
the pre-sentence report and the special circunstances and nature of this
of f ense.

(Enmphasi s added.)

18 A mnute entry filed on February 15, 1995, by the clerk of the D strict
Court regarding Lane's sentence, provides as follows:
The Court's sentence is that the defendant be inprisoned for a term of

10 years in the Montana State Prison. It is a further order of the Court,
that the defendant not be eligible for parole until after he conpletes
Phases | and Il of the Sexual O fender Treatnent Program
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19 Al t hough the transcript and mnute entry fromthe sentencing
unquestionably indicate that the District Court required that Lane conplete
sexual offender treatnent before parole, the witten judgnent filed on
February 21, 1995, provided:

IT IS THE RECOWENDATI ON OF THI' S COURT that the

def endant not be eligible for Parole, pursuant to Section 46-18-202,

Mont ana Code Annotated, until said defendant has conpl eted both

Phases | & Il of the Sex O fender Treatnent Program

(Enphasi s added.)

110 A year later, on March 6, 1996, the court entered a nunc pro tunc order
regardi ng Lane's sentence. The nunc pro tunc order provides, in its entirety:
It appearing to the Court that the Judgnent heretofore entered
by the Cerk in [Lane's case] is not a correct nenorial of the Judgnent
as rendered and announced by this Court in the particulars hereinafter
set forth, in that through inadvertence and clerical error the Judgnent
is not a correct menorial as rendered and announced by the Court is
hereby corrected to conformto the actual Judgnment intended,
announced and rendered by the Court:

IT 1S ORDERED that JAMES LANE not be eligible for parole
until the defendant has successfully enrolled in and conpleted the
Mont ana Sex O fender Treatnent Program Phases | and |1

In all other respects the Judgnent and Order Suspendi ng
Sentence entered on the 15th day of February, 1995, shall remain
unchanged.

21 In April 1996, Lane was scheduled to have parole considered in his

case. However, the parole board informed himthat he would not be

consi dered for parole. Upon Lane's request for a reason why he would not be
consi dered for parole, an officer fromthe parole board told Lane by letter of
the District Court's nunc pro tunc order. Before this, Lane had not received
any notice of the nunc pro tunc order.

112 On July 18, 1996, the clerk of the District Court filed a notice received
from Lane indicating that he was appealing the decision in "State v. Lane,
deci ded Feb. 15th, 1995." On August 5, 1996, the State filed a response to
Lane's notice of appeal, arguing that his appeal was untinely nade.

113 On Septenber 16, 1996, this Court received Lane's request for
court - appoi nted counsel to represent himin his appeal. Lane also noved for bond
pendi ng appeal. On Septenber 27, 1996, we renanded to the District Court

for a ruling on Lane's notions for appointnment of new counsel and for bai

pendi ng appeal. W also granted Lane's request for a continuance for

pur poses of transm ssion of the transcript and filing an appeal brief until the
State had an opportunity to respond to Lane's notions and the District Court
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rul ed on said notions.

114 Upon receipt of our order, the District Court notified the State and
Lane's trial counsel, the Yell owstone County Public Defender's office, and
asked both to file responses. Both parties filed responses that suggested they
wer e unawar e of what Lane was actually appealing. The Public Defender's

of fice asked the District Court to appoint the State Appellate Defender to
represent Lane with his appeal in order to avoid any conflict of interest claim
because the office had represented Lane during trial. On Novenber 26, 1996,
the District Court appointed the State Appellate Defender to represent Lane

and set bail at $50,000 pendi ng appeal .

115 On April 3, 1997, Lane filed a notion with this Court pursuant to Rule

3, MR App.P., to suspend the application of the Rules of Appellate Procedure
relative to the tine for filing an appeal. Under Rule 5, MR App.P., an appeal
in a crimnal case nust be taken in sixty days. Lane sought to appeal the entry
of the nunc pro tunc order filed by the District Court nore than a year after the
court had inposed sentence. However, Lane's pro se notice of appeal was not
filed within sixty days of entry of the nunc pro tunc order. On April 16, 1997,
the State filed a response objecting to the appeal on the grounds that this Court
| acks jurisdiction where a notice of appeal has not been tinely fil ed.

116 On May 1, 1997, we granted Lane's notion to suspend the sixty-day
filing requirenment of Rule 5(b), MR App.P., and pernitted Lane to file a
notice of appeal of the District Court's nunc pro tunc order.

117 Lane now appeals, arguing that the District Court, by way of its nunc
pro tunc order, erroneously nodified his sentence and violated a nunber of his
rights.

| SSUE 1

118 Did the District Court err in correcting the witten judgnent by nunc
pro tunc order to conformwith its oral pronouncenent of sentence at Lane's
sent enci ng heari ng?

119 At the sentencing hearing, the District Court clearly inposed a

condition of ineligibility for parole until Lane had conpl eted both phases of
sexual offender treatnment at prison. However, the witten judgnent nmade this
condition a reconmendation. Over a year later, this conflict between the ora
pronouncenent of sentence and the witten judgnent was called to the D strict
Court's attention. By entry of a nunc pro tunc order, the District Court stated
that its witten judgnent was in error and corrected it to conformto the ora

pr onouncenent .

20 Lane, relying on precedent established by this Court in State v. Enfinger
(1986), 222 Mont. 438, 722 P.2d 1170, argues that the witten version is the
final, valid judgnent that can not be anended by nmeans of a nunc pro tunc
order. Moreover, Lane contends that the District Court's anendnent of the
sentence in the witten judgnent and conmm tnment constituted doubl e jeopardy
and violated his constitutional and statutory rights to be present at any

sent enci ng proceedi ng and be represented by counsel. Furthernore, Lane
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argues, the entry of the nunc pro tunc order violated his right to due process.

21 The State counters that it is within the District Court's inherent power
to correct an error in the record at any tine by entry of a nunc pro tunc order.
The State al so asserts that the District Court has authority under 8§ 46-18-117,
MCA, to correct an erroneous sentence at any time. However, the State,
ignoring the precedent established by Enfinger, states that the oral sentence,
not the witten judgnent, controls. The State cites other jurisdictions for this
proposition, but fails to offer any reason why this Court should overrule
Enfi nger and its progeny and hold that the oral pronouncenent of sentence
shoul d constitute the final, valid judgnent.

Oral Pronouncenent v. Witten Judgnent

122 We begin by focusing on the conflict that existed between the District
Court's oral pronouncenent at the sentencing hearing on February 15, 1995,
and the witten judgnent filed on February 21, 1995. Lane and the State

di sagree as to what constitutes a final valid, judgnent--the terns and
conditions as orally announced by the sentencing court, or the final, witten
judgnent filed with the clerk of court.

123 In Enfinger, the defendant was convicted of mtigated deliberate

hom cide at trial. The defendant was sentenced and remanded to the sheriff for
delivery to Montana State Prison. Later that sanme day, the court brought
Enfinger back into court for further proceedi ngs because the judge had earlier
failed to state his reasons for inposing sentence and it was necessary for him
to do so. In the second hearing, the judge designated the defendant a
dangerous offender. After the second hearing, a judgnment was reduced to
witing and filed with the court.

124 On appeal, Enfinger argued that the District Court, in designating him

a dangerous offender, unconstitutionally subjected himto double jeopardy by
enhanci ng his punishnent after the court had sentenced himin a previous
proceeding. We noted that the first sentence pronounced by the court, was

not reduced to witing, signed by the judge, or filed with the clerk of the court.
In rejecting the defendant's argunent, we held that the oral sentence first
pronounced by the court was not a valid, final judgnent. W relied on and
quoted froma New Mexico case that held "[i]t is well established that an ora
ruling by the trial court is not a final judgnent, and that the trial court can
change such ruling at any tine before the entry of witten judgnent."

Enfi nger, 222 Mont. at 444, 722 P.2d at 1174 (quoting State v. Diaz (1983),
100 N.M 524, 673 P.2d 501, 502, cert. denied (1984), 469 U.S. 1016, 105 S.

Ct. 429, 83 L. Ed. 2d 356).

25 In State v. Wrtala (1988), 231 Mont. 264, 752 P.2d 177, we relied on

Enfi nger and held that "[t]he oral sentence first pronounced by the District
Court did not constitute a final judgment. A trial court remains free to nodify
such a ruling until such time as it is reduced to witing, signed by the district
judge and filed with the court.” Wrtala, 231 Mont. at 270, 752 P.2d at 181
(citation omtted). See also State v. Mason (1992), 253 Mnt. 419, 833 P.2d
1058 (hol ding that defendant was not placed in double jeopardy when he was

|ater returned to the courtroomon the sane day for the trial court to anend its
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oral pronouncenent and designate himas a dangerous of fender because the
oral judgnment was not a final, valid judgnment).

126 Subsequently, in State v. Gaveley (1996), 275 Munt. 519, 915 P.2d
184, we were faced with resolving a conflict between the oral pronouncenent
at sentencing and the witten judgnent and commtnent. At the hearing, the
court sentenced Graveley "to a period of 40 years with the Departnent of
Corrections, the first ten years of that sentence will be placed in a prison
environment simlar to that of the Montana State Prison.” However, when the
court issued its witten judgnment and commtnent, it stated that G avel ey was

committed to the Montana Departnent of Corrections and

Human Services for a period of forty years (40) years for

pl acenent that may include Montana State Prison .

It is the recormendation of this Court that defendant
Gravel ey serve a portion of this sentence in a prison
environment. The Montana Departnent of Corrections and
Human Services nmay allow additional good tine if it deens
appropriate for parole eligibility.

127 On appeal, Graveley argued that the witten judgnent must conformto

the oral pronouncenent of sentence. He argued that the witten judgnent had

the effect of resentencing himafter he had already started serving his sentence
and, thus, violated his due process rights and doubl e jeopardy protections. The
oral sentence, he argued, was in essence a ten-year sentence with an additiona
thirty-year sentence suspended. The witten judgnment, however, was for forty
years, possibly less at the discretion of the Departnent of Corrections. The
State responded to Gravel ey's argunent by relying on Enfinger and contendi ng
that it was "well established in Montana that an oral pronouncenent of

judgnent is not a final judgnent and may be changed at any tinme prior to entry
of a witten judgnent."

128 In evaluating Graveley's claim we noted that the District Court did not
state inits witten judgnent that the sentence pronounced in open court was
either illegal or erroneous and, therefore, could not be corrected pursuant to
8 46-18-117, MCA. Rather than basing our decision on Enfinger and hol di ng
that the witten judgnent was final, we held that G avel ey was not prejudiced
by the court's witten judgnment varying fromthe orally pronounced sentence.

Al t hough the court should not have altered the witten judgnent fromits oral
pronouncenent of sentence, we concluded that the error was harm ess.

129 The Court's opinion in Gavel ey provoked a strongly worded di ssent

whi ch focused on the conflict between this Court's approach to the finality of

a sentence and the federal position. "To the extent that Enfinger, Wrtala, and
Mason hold that a witten sentence can alter the terns of an oral sentence

whi ch the defendant has al ready begun to serve, they fundanentally contradict
Mont ana statutory |law and federal |law regarding the finality of sentences.”

G avel ey, 275 Mont. at 527, 915 P.2d at 189 (Leaphart, J., dissenting).

130 Lane's case, like Graveley's, raises an inportant question regarding the
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sent enci ng of

crimnal defendants. Under Montana | aw, whi ch sentence--the

oral pronouncenent or the witten judgnment and conmtnent--is the legally

ef fective sentence, controlling for the purpose of finality? A review of both
Mont ana statutory | aw and federal precedent, leads this Court to concl ude that
hol di ng the oral pronouncenent of sentence to be the legally effective sentence
is nore consistent with our constitutional and statutory provisions.

131 The right of the crimnal defendant to be present in the courtroom has

its source in

the confrontati on cl ause of the Sixth Arendnent to the United

States Constitution and Article Il, Section 24, of the Mdntana Constitution,

whi ch st ates,

in relevant part, "[i]n all crimnal prosecutions the accused shal

have the right to appear and defend in person and by counsel." The purpose
of the right of presence is to: (1) assure defendants the opportunity to observe,

i n nost cases,
in courts as i

all stages of the trial "in order to prevent the |oss of confidence
nstruments of justice which secret trials would engender,"” and (2)

protect the integrity and reliability of courtroom procedures by guaranteeing
the defendant the opportunity to aid in his defense. United States v. Gegorio
(4th Gr. 1974), 497 F.2d 1253, 1258-59, cert. denied, (1974), 419 U S. 1024,
95 S. &. 501, 42 L. Ed. 2d 298.

132 The followi ng Montana statutes require the defendant's presence when

hi s sentence i

S pronounced:

46- 16-121. Felony offenses. (1) . . . the defendant in all cases

i n which

a felony is charged nust be present at . . . sentencing

46- 16- 123. Absence of defendant on receiving verdict or at
sent enci ng.

(2)
when .

In all felony cases, the defendant shall appear in person
the sentence is inposed unless .

46- 18- 115. Sentenci ng hearing--use of two-way el ectronic
audi o-vi deo conmmuni cati on. Before inposing sentence . . . the court
shal | conduct a sentencing hearing, w thout unreasonabl e delay, as

foll ows:

(1) The court shall afford the parties an opportunity to be heard
on any matter relevant to the disposition, including the applicability of
sent enci ng enhancenent provisions, mandatory m ni num sent ences,
persi stent felony offender status, or an exception to these matters.

(3)

the court shall address the defendant personally to

ascertai n whether the defendant wi shes to nmake a statenent and to
present any information in mtigation of punishnent or reason why the
def endant shoul d not be sentenced. |[|f the defendant w shes to nake a
statenent, the court shall afford the defendant a reasonabl e opportunity

to do so.

(4)

. (c) . . . if the victims statenent includes new materia

facts upon which the court intends to rely, the court shall allow the
def endant adequate opportunity to respond and may continue the
sentencing hearing if necessary. oo

(6)

In felony cases, the court shall specifically state all reasons

for the sentence, including restrictions, conditions, or enhancenents

i mposed,

in open court on the record and in the witten judgnent.
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133 These statutes inplenment the Sixth Arendnment and Article Il, Section

24, of the Montana Constitution, allow ng the defendant to be present and
giving himan opportunity to respond before the trial court inposes its

sent ence. A defendant's only opportunity to respond is at the sentencing
hearing before the sentence is orally pronounced. There is no need for a
defendant to be present when the witten judgnment and commitnent is handed
down and filed with the clerk of court because, in nost cases, the witten

j udgnent and conmmitnent mirrors what was orally pronounced as the

sentence at the sentencing hearing. However, if the witten judgnent and

comm tment conflicts with the oral pronouncenent of sentence and is the
legally effective sentence, the defendant has then been sentenced in absentia,
violating his statutory right to be present pursuant to 88 46-16-121(1), -123(2),
and 46-18-115, MCA "Qur cases holding that an oral sentence can be altered
or anended by a subsequent witten sentence inposed out of the presence of

t he defendant, contradict our statutory schenme, are, arguably, unconstitutional
and directly oppose the federal authority they purport to invoke." G avel ey,
275 Mont. at 528, 915 P.2d at 190. (Leaphart, J., dissenting).

134 In stating that the oral pronouncenent is not the final, valid judgnent
in Enfinger, we relied on United States v. D Francesco (1980), 449 U S. 117,
101 S. . 426, 66 L. Ed. 2d 328, and stated that "[t]he practice in the federal
courts seens to support our decision.”™ Enfinger, 222 Mont. at 445, 722 P.2d
at 1175. In D Francesco, the United States Suprene Court did state "the
established practice in the federal courts [is] that the sentencing judge nmay
recall the defendant and increase his sentence, at |east (and we venture no
comrent as to this limtation) so |ong as he has not yet begun to serve that
sentence.” D Francesco, 449 U S. at 134, 101 S. . at 436, 66 L. Ed. 2d at
344. DiFrancesco held that under certain conditions set forth by statute, the
governnent coul d appeal the sentence of a convicted defendant w t hout
violating the Double Jeopardy Cl ause of the United States Constitution. In
ot her words, the defendant had no expectation of finality until the tine

al l owed for the governnent to appeal had expired. However, Di Francesco

did not address whether the oral pronouncenent of sentence or the witten
judgnment was the legally effective sentence or which was controlling with
regard to the finality of a sentence.

135 1In fact, the established practice of the federal courts is that the oral
pronouncenent of sentence is controlling for the purposes of finality.
Regarding the finality of sentences, the Ninth Crcuit held:

"The only sentence that is legally cognizable is the actual oral

pronouncenent in the presence of the defendant.” United States

v. Minoz-Del a Rosa, 495 F.2d 253, 256 (9th GCir.1974). See

United States v. Villano, 816 F.2d 1448, 1451-52 & n. 5 (10th

Cir. 1987) (en banc). It is the words pronounced by the judge

at sentencing, not the words reduced to witing in the judge's

Judgnent/ Comm t mnent Order, that constitute the | egal sentence.

United States v. Bergmann (9th Cir. 1988), 836 F.2d 1220, 1221.

136 The Ninth Grcuit recogni zed the inportance of protecting the rights of
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a crimnal defendant during sentencing agai nst double jeopardy. In Minoz-Del a Rosa,
the Ninth G rcuit enphasized that the oral pronouncenent of a
sentence nust control, even if contrary to the trial judge's intent:
Al'l acknow edge that judges are hunman and nay msstate their
intention at the tinme of sentencing. The instant case presents very
strong evidentiary support for a holding that the district judge did in
fact 'm sspeak' hinself at the tine Appellant was sentenced. Yet
the interests of justice, in the light of constitutional double jeopardy
protections and the defendant's right to be present at the tinme of
sentencing . . . and to speak on his own behalf . . . require strict
adherence to the axi omthat an unanbi guous oral pronouncenent of a
| egal sentence must control.

United States v. Munoz-Dela Rosa (9th Cr. 1974), 495 F.2d 253, 256.

137 In United States v. Villano (10th Cr. 1987), 816 F.2d 1448, a judgnent

and conm tnent order, signed the sanme day as the sentencing proceedi ng, was
different fromthe oral pronouncenment of sentence. Three years l|later, the

def endant noved to correct the clerical m stake, arguing that the oral sentence
pronounced by the judge should control over the comm tnent order. The

Tenth Crcuit held that the legally effective sentence is the oral pronouncenent
and that the witten judgnment and commtnent is nere evidence of the ora
sentence. Villano, 816 F.2d at 1452. The true function of the witten

judgnent is to help clarify an anbi guous oral sentence by providing evidence

of what was stated at sentencing. Villano, 816 F.2d at 1452. Villano clearly
sets forth the practice followed by the federal courts.

138 Under the federal rules, the Tenth Grcuit stated that a change to nake
the witten judgnent rather than the oral sentence fina
woul d endanger the right to be present at sentencing. Fed. RCrimP
43(a) mandates that "[t] he defendant shall be present . . . at the
i nposi tion of sentence. " Rule 43 has its source in the confrontation
cl ause of the sixth amendnment and the due process clause of the fifth
and fourteenth anendnents. Although it is not an absolute right . . . it
is fundanental to the entire law of crimnal procedure. A defendant is
present only when being sentenced fromthe bench. Thus, a defendant
is sentenced in absentia when the judgnment and conm tnent order is
allowed to control when there is a conflict.

The inposition of punishnment in a crimnal case affects the nost
fundanmental human rights: |ife and liberty. Sentencing should be
conducted with the judge and defendant facing one another and not in
secret. It is incunbent upon a sentencing judge to choose his words
carefully so that the defendant is aware of his sentence when he | eaves
the courtroom

Villano, 816 F.2d 1452-53 (citations omtted).

139 Furthernore, a substantial nunber of the federal circuit courts and

state suprene courts subscribe to the principle that when a conflict exists
bet ween a court's unanbi guous oral pronouncenent of sentence and a witten
j udgnment, the oral pronouncenent, as correctly reported, nust control. For
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exanple, the Nnth Crcuit has repeatedly held that the oral pronouncenent,
as correctly reported, controls over the witten judgnment if the two conflict.
See United States v. Garcia (9th Cr. 1994), 37 F.3d 1359, 1368, cert. denied
(1995), 514 U.S. 1067, 115 S. C. 1699, 131 L. Ed. 2d 562; United States v.
Hicks (9th Cr. 1993), 997 F.2d 594, 597; Minoz-Del a Rosa, 495 F.2d at 256

140 After review of our statutory sentencing framework and m ndful of the
constitutional protections afforded crimnal defendants, we now hold that the
sentence orally pronounced fromthe bench in the presence of the defendant

is the legally effective sentence and valid, final judgnent. Accordingly, the
witten judgnent and conmmtnment will serve as evidence of the sentence orally
pronounced. Adopting this interpretation is nore consistent with Montana's
constitutional and statutory provisions that allow for a defendant to be present
at sentencing and be afforded an opportunity to respond at sentencing.

141 Consequently, State v. Enfinger, 722 P.2d 1170, State v. Mason, 833
P.2d 1058, State v. Wrtala, 752 P.2d 177, State v. Gaveley, 915 P.2d 184,
and any ot her Mntana case that has held that the witten judgnment and
commtnment is the valid, final judgnment or legally effective sentence, rather
than the oral pronouncenent of sentence in the presence of the defendant, are
hereby overruled to that extent.

Nunc Pro Tunc Order

142 We now turn to the case at bar. Lane argues that the District Court
erred in entering the nunc pro tunc order correcting the witten judgnent and
commitnent to conformto the oral pronouncenent of sentence.

143 At the sentencing hearing on February 15, 1995, Lane appeared and
was represented by counsel. Both Lane's counsel and an attorney representing
the State nade sentencing reconmendations to the District Court. Lane
addressed the District Court before his counsel nade a sentencing
reconmendati on. After hearing both sides present their sentencing
recomrendat i ons but before pronouncing sentence, the District Court
addr essed Lane:

THE COURT: Janes Lane, do you have any further cause to

show why judgnent should not be pronounced at this tine?

[LANE'S COUNSEL]: W do not, Judge.

THE COURT: It is the Order and Judgnent of this court that

you serve ten years in the Montana State Prison. It will be a
Special Oder of this court that you will not be paroled until
Sexual O fender Program Phases | and Il are conpleted.

144 However, when the witten judgnment and commtnent was filed, the
requi rement that Lane conplete Phases | and Il of the Sexual O fender

Treat ment Program before he woul d becone eligible for parole was recorded
only as a reconmendation by the District Court.

When the District Court was infornmed of this discrepancy, it corrected the
witten judgnment and conmmitnent to conformto its oral pronouncenent at the
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sent enci ng hearing by nmeans of a nunc pro tunc order. The District Court
stated that the m stake was made "t hrough i nadvertence and clerical error.”
The entry of the nunc pro tunc order was to conformthe witten judgnment and
commtnent "to the actual Judgnent intended, announced and rendered by the
[District] Court” at Lane's sentencing hearing.

45 A nunc pro tunc order is a district court order nade now of sonething

whi ch was actually done previously to have effect as of the fornmer date.

Bl ack's Law Dictionary 1069 (6th ed. 1990). Judgnents or records of district
courts may be nodified or amended by the entry of nunc pro tunc orders or
anended judgnments to remedy certain clerical errors. State ex rel. Kruletz v.
District Court (1939), 110 Mont. 36, 39-40, 98 P.2d 883, 885. "Every court

has the inherent right to correct clerical errors.” Dahlman v. D strict Court,
Seventeenth Judicial D st. (1985), 215 Mont. 470, 474, 698 P.2d 423, 425.
While a District Court may correct clerical errors to nake the record speak the
truth as to what was actually decided, "[t]he error nust be apparent on the face
of the record to insure that the correction does not in effect set aside a

j udgnent actually rendered nor change what was originally intended." State

v. Oaens (1988), 230 Mont. 135, 138, 748 P.2d 473, 474.

146 Furthernore, outside of a court's inherent authority to correct clerical
errors, a district court may nodify or correct a sentence pursuant to § 46-18-117,
MCA.
When a valid sentence has been pronounced, the court inposing
that sentence has no jurisdiction to nodify or change it, except as provided by
statute. State v. Fertterer (1993), 260 Mont. 397, 860 P.2d 151. The only
statutory provision that allows a court to nodify a sentence is provided at §
46- 18- 117, MCA, which states:

Correction of sentence. The court nay correct an erroneous

sentence or disposition at any tinme and nay correct a sentence

i nposed in an illegal manner within 120 days after the sentence

is inposed or after remand from an appellate court.

147 Section 46-18-117, MCA, is based upon Rule 35 of the Federal Rules

of Crimnal Procedure. The federal rule has been recognized as providing "the
appropriate renedy to make the judgnent and conm t nent papers conformto

the sentence pronounced orally." 3 Wight, Federal Practice and Procedure 8
611, at p. 527 (1982).

148 The District Court's witten judgnment and comm tnent clearly

conflicted with the oral pronouncenent because it only reconmended rat her
than required that Lane conplete both Phases | and Il of the Sexual O fender
Treat mrent Program before he would be eligible for parole. As discussed
above, this Court now concludes that the oral pronouncenent of sentence is
the legally effective sentence and that the witten judgnent and conm t nent
serves as evidence of the sentence orally pronounced. Also, we concl ude that
in the event of a conflict between the oral pronouncenent of sentence and the
witten judgnent and conmm tnent, the oral pronouncenent controls. |In the
event of a conflict, we conclude that a district court may correct an error in a
witten judgnment and commitnent by a nunc pro tunc order to accurately

refl ect what had been orally pronounced at the sentencing hearing pursuant to
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§ 46-18-117, MCA.

149 1In the present case, the record affirmatively denonstrates that Lane was
to remain ineligible for parole until he had conpleted both Phases | and Il of
Sexual O fender Treatnment Programat the prison. The witten judgnment and
commitnent contained a clerical error causing it to conflict with the sentence
the District Court orally pronounced at the hearing. Al though the District
Court did not cite 8§ 46-18-117, MCA, in its nunc pro tunc order, the statute
provi des authority for the correction. Therefore, the correction of the clerical
error was an appropriate nunc pro tunc entry and we find no error.

| SSUE 2

50 Did entry of the nunc pro tunc order to correct Lane's sentence violate
Lane's rights to due process?

151 Lane argues that the correction of his sentence by the nunc pro tunc

order violates the Due Process C ause of the United States Constitution, and
Article Il, Section 17, of the Mintana Constitution. Both provide that no
person shall be denied |iberty wthout due process of the law. Lane contends
that his eligibility for parole was del ayed by the entry of the nunc pro tunc
order. He contends that it is fundanmentally unfair for the witten judgnent and
comm tment to be enhanced nore than thirteen nonths after he had began

serving his sentence.

152 Lane's argunent is based upon dicta in Breest v. Helgenoe (1st Cr
1978), 579 F.2d 95, cert. denied (1978), 439 U S. 933, 99 S. C. 327, 58 L. Ed.
2d 329, which provided:
[ T] he power of a sentencing court to correct even a statutorily
invalid sentence nmust be subject to sone tenporal limt. Wen
a prisoner first comences to serve his sentence, especially if it
involves a long prison termas here, the prospect of release on
parol e or otherwi se may seembut a dimly perceived, largely
unreal hope. As the nonths and years pass, however, the date
of that prospect nust assune a real and psychologically critical

i mportance. . . . After a substantial period of time, therefore, it
m ght be fundanentally unfair, and thus violative of due process
for a court to alter even an illegal sentence in a way which

frustrates a prisoner's expectations by postponing his parole
eligibility or release date far beyond that originally set.

Breest, 579 F.2d at 101.

153 However, the First Circuit has clarified Breest by limting due process
violations to cases where the prisoner's expectations of being rel eased have
been realized and the correction of the sentence results in a tangible detrinent
or concrete injury. Lerner v. GII (1st Cr. 1985), 751 F.2d 450, 459, cert.
denied (1985), 472 U. S. 1010, 105 S. C. 2709, 86 L. Ed .2d 724; Littlefield

v. Caton (1st Cir. 1988), 856 F.2d 344, 348. |In Littlefield, the First Grcuit
hel d that the revocation of illegally awarded "good time credits" which had
accrued over a period of nine years did not violate the due process rights of a
pri soner who had not yet been rel eased, noting:
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[We have nade clear that msdirection of this sort must 'involve
[ 1] prejudice and harm beyond frustrated expectations' to be
constitutionally redressable. The nmere passage of tine--even,

as here, the passage of nmany years--does not per se inport the
exi stence of such prejudice and harm Sonet hi ng

nor e- - sonet hi ng specific, some concrete injury--mnust be

shown.

Littlefield, 856 F.2d. at 348 (quoting Lerner, 751 F.2d at 459). |In both
Littlefield and Lerner, the First Crcuit was influenced by the fact that,

al t hough the correction of the sentences left the prisoners with dashed hopes,
they were essentially "no worse off than . . . had the error not been nmde."
Littlefield, 856 F.2d at 349; Lerner, 751 F.2d at 459.

154 Al though we have concluded that Lane's witten judgnment and

commtnment was in error because it did not conformto the ora

pronouncenment of sentence, we next evaluate Lane's due process claimto
determine if Lane had acquired a vested interest in an erroneous sentence. W
recogni ze that there nust be sone tine limt after which the State cannot
reopen a matter after a final decision and substantial lapse in tine. 1In the
present case, however, we conclude that the entry of the nunc pro tunc order
correcting Lane's sentence was neither fundanentally unfair nor unfair because
Lane had gai ned an indefeasi bl e expectation of finality. Furthernore, Lane is
unable to establish a concrete injury or prejudice as a result of the nunc pro
tunc order. The parole board nay very well have followed the judge's
reconmendati on provided in the witten order and required Lane to conplete

the sexual offender prograns before considering his parole eligibility. The
District Court inadvertently erred in stating in the witten judgnment and
commtnment that it was a recommendation rather than a requirenent that Lane
conpl ete Phases | and Il of the Sexual O fender Treatnent Program before he
woul d be eligible for parole. The record contains no hint of any inproper
notive on the part of the District Court in issuing the nunc pro tunc order. W

al so note that Lane was still in prison when he |earned of the nunc pro tunc
order. Therefore, we find no due process violation here.
| SSUE 3

155 Did entry of the nunc pro tunc order to correct Lane's sentence
constitute doubl e jeopardy?

156 When a district court corrects a witten judgnent and comm tnent to
conformto the one it originally intended, double jeopardy does not apply to

bar the correction. Owens, 230 Mont. at 137, 748 P.2d at 474. As discussed
above, we now conclude that the oral pronouncenent of sentence is the legally
effective sentence. |In Lane's case, the entry of the nunc pro tunc order served
to correct the witten judgnent and conmitnent to conformto the oral
pronouncenent of sentence. Therefore, we find no double jeopardy here.

157 Affirned.

/'Sl JIM REGN ER
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W& Concur:

ISl J. A TURNAGE
/'Sl W WLLI AM LEAPHART
/'Sl WLLIAM E. HUNT, SR

Justice James C. Nel son specially concurs.

158 | concur in the result and in the analysis of our opinion. | wite
separately only to suggest that, in nmy view, there are ram fications flow ng
fromour decision that may wind up being traps for the unwary prosecutor,

def endant and sentencing judge. Wile these observations are properly not
included in the majority opinion and are admttedly dicta, nonetheless, |
bel i eve that an ounce of prevention is worth a pound of cure, and | offer these
observations in that context for whatever worth they may have.

159 First, in crimnal cases an appeal froma judgnent nust, generally, be
taken within 60 days. Rule 5(b), MR App.P. " 'Judgnent' neans an

adj udi cation by a court that the defendant is guilty or not guilty, and if the
adjudication is that the defendant is guilty, it includes the sentence pronounced
by the court." Section 46-1-202(10), MCA (enphasi s added). " ' Sentence
nmeans the judicial disposition of a crimnal proceeding upon a plea, verdict,
or finding of guilty." Section 46-1-202(24), MCA. G ven our decision in the
case at bar that "the sentence orally pronounced fromthe bench in the
presence of the defendant is the legally effective sentence and valid, final
judgnent,” it is ny viewthat the tinme for filing the notice of appeal in a
crimnal case will now run fromthe oral pronouncenent of sentence and not
fromthe entry of the witten judgnent and sentence. Defense counsel or a

def endant who delays in filing a notice of appeal on the assunption that the
appeal tine does not start to run until the witten judgnment is issued by the
court and filed nay well find an otherw se neritorious appeal time-barred.

60 In this regard, | note that the | ast sentence of 8§ 46-18-116, MCA, states
that "[t] he judgnment nust be signed and entered on the record.” Wile this
statute requires that at sonme point the defendant's guilt or innocence, the
adj udi cation, and the disposition of his or her case be reduced to a witing
which is signed and filed of record, there is nothing in this statute, again in ny
view, that would affect the finality of the controlling oral pronouncenent of
the judgnent and sentence for purposes of appeal.

161 Second, it should also be obvious that to the extent that the witten
judgnent differs fromthe oral pronouncenent of sentence, the defendant wl|

i kely have good grounds for appeal. | suggest that judges are going to have
to be especially careful to specifically articulate on the record each and every
aspect, term requirenment and condition of the sentence intended. | nposing

"stock™ or "standard" conditions and requirenents by reference to sone other
docunent, standing order or customary practice or leaving to the prosecutor
the task of inserting those in the witten judgnment, nay be a risky practice,
i ndeed.
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62 Third, in those jurisdictions where the county attorney or deputy drafts
the witten judgnent foll owi ng the sentencing hearing, the prosecutor is,

i kewi se, going to have to be extrenely careful to incorporate in the witten
judgnment only those terns, requirenents and conditions orally inposed and
actual Iy pronounced by the court. Adding "stock"” or "standard" conditions
that the court usually inposes but may not, in all instances, specifically
articulate, will likely be grounds for appeal

163 Fourth, it seens to nme that in order to best avoid this risk of variance
bet ween the sentence orally pronounced and the witten judgnent, the
sentenci ng judge should sinply hear the evidence and take under advi sement

the recomendati ons of the prosecution and defense at the sentencing hearing,
but not pronounce sentence at that tinme. Once the witten judgnment is drafted
in accordance with the sentencing court's w shes, the defendant can then be
brought back into open court with counsel, and the judge can sinply

pronounce sentence by reading the entirety of the witten judgnent and

sent ence.

164 Finally, it should be obvious to both defendants and prosecutors that,

under the law as presently witten and our decision in the case at bar, if the
oral pronouncenent of sentence is not correct or is inconplete, the tine for
dealing with the error is at the tine the sentence is orally pronounced and
while the defendant is in open court. Attenpting to "fix" the error later in the
witten judgnent will no | onger work.

/'S JAMES C. NELSON

Justice Karla M Gay concurs in the foregoi ng special concurrence.

/'Sl KARLA M GRAY

Justice Terry N. Trieweiler dissenting.

165 | dissent fromthe nmgjority opinion. | would reverse the order of the
District Court which substantively anmended its witten judgnment nearly
thirteen nonths after James Lane began serving his sentence. Lane was not
given notice of the amendnent before it was entered or after it was entered,
and first learned of it when he was advised if its effect by the parol e board.
Few practices could nore clearly offend traditional notions of due process and
the prohibition against doubl e jeopardy.

166 We have repeatedly, and for good reason, held that the witten
judgnment is the final judgnent in crimnal proceedings which establishes the
terms of a defendant's sentence and that an oral sentence is not a fina
judgnent. In State v. Enfinger (1986), 222 Mont. 438, 722 P.2d 1170, we held
t hat :
The first sentence pronounced by the court, which omtted the
danger ous of f ender designation, was not reduced to witing, signed by
the judge, or filed with the court. Thus, that sentence was not a fi nal

file:///CJ/Documents%20and%20Setti ngs/cu1046/Desktop/opi nions/96-514%200pi nion.htm (15 of 18)4/25/2007 4:34:37 PM



96-514

judgnent. "It is well established that an oral ruling by the trial court is
not a final judgnent, and that the trial court can change such ruling at

any time before the entry of witten judgnent." State v. Diaz (1983),

100 NNM 524, 673 P.2d 501, 502. This Court has never explicitly

adopted the Diaz rule but we inplicitly stated the sanme rule in

W1 kinson v. State (Mnt. 1983), [205 Mont. 237,] 667 P.2d 413, 40

St.Rep. 1239. In WIkinson we stated:

"[o]nce a valid sentence is inposed, the court |acks
jurisdiction to vacate or nodify it unless specifically
aut hori zed by statute.” (Citations omtted.)

there is no way for the judge to change his deci sion,
after the filing of the judgnent." (Enphasis added.)

667 P.2d at 414. The oral sentence first pronounced by the | ower court
was not a final, valid judgnent. Thus, that sentence did not subject

appellant to a first "jeopardy." There was no "former" jeopardy under

the first oral sentence because it was not final. Therefore, there can be
no doubl e jeopardy. Petition of WIllians (1965), 145 Mont. 45, 399

P.2d 732.

Enfinger, 222 Mont. at 444-45, 722 P.2d at 1174.

167 We followed Enfinger in State v. Wrtala (1988), 231 Mnt. 264, 270,

752 P.2d 177, 181, and State v. Mason (1992), 253 Mont. 419, 425, 833 P.2d

1058, 1061. W ignored those decisions and msstated the rule regarding oral
versus witten judgnents in State v. Gaveley (1996), 275 Mont. 519, 524, 915
P.2d 184, 187. To the extent that G aveley is inconsistent with the three prior
cases, | would overrule G avel ey.

168 However, it makes no sense to overrul e our repeated precedent in order
to save the oral judgnment of the District Court in this case. A rule which
el evates an oral statenent of the district court over a judgnment which is
reduced to witing, signed by the judge, and filed with the clerk of court is
fraught with the potential for human error and, as sure as night follows day,
will lead to endl ess appeal s.

169 The nodern crimnal sentence is a conplex matter. Part of it nmay be
deferred or suspended based on numerous conditions; there may be a

mandat ory m ni mum sentence or exceptions to the mandatory ni ni num

sentence; and the court may be required to determ ne that the defendant is a
persistent felony offender or that the sentence should be enhanced for sone

ot her reason, such as the use of a weapon or the danger the defendant presents

to the coomunity. All of these considerations are nore |likely to be nade
accurately and reliably after the sentencing judge has had an opportunity to
reflect on them and reduce his or her thoughts to witing wth the assistance

of counsel for the parties. Qur cases, in fact, docunent that a district court's
oral sentence is frequently not the sentence that was intended. In Enfinger, the
district court forgot to orally designate the defendant a dangerous offender.

See Enfinger, 222 Mont. at 444, 722 P.2d at 1174. In Wrtala, the district
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court forgot to orally declare the defendant ineligible for parole during a
portion of his sentence. See Wrtala, 231 Mont. at 269, 752 P.2d at 180. 1In
Mason, the district court overl ooked the condition of sexual offender and

al cohol treatnment prograns as part of its oral sentence. See Mason, 253 Mont.
at 425, 833 P.2d at 1061. Since judges are human, we are likely to see a
further series of simlar human errors in the future based on today's change of
course by the majority.

170 The majority bases its decision to elevate an oral sentence over a

witten sentence on the statutory and constitutional right of a defendant to be
present at the time he or she is sentenced. There is no explanation, however,

in the majority opinion of why a defendant cannot be present when a witten
sentence is inposed. |In fact, the concurring opinion of Justice Nelson, with
which a majority apparently concurs, suggests this very practice. Wile
concurring that the Sixth Arendnment and our statutes require a defendant's
presence at the tine of sentencing and, therefore, that the oral sentence be
final, Justice Nelson then suggests, in order to avoid the "risky practice" of

i ssuing oral sentences as they have been issued in the past, that the sentencing

j udge hear the evidence and argunents of counsel, but not pronounce sentence

at the tinme of the sentencing hearing, and instead wait until a witten judgnent
is drafted. He suggests that the defendant then be brought back into open

court and that the judge pronounce the sentence by reading the entirety of the
witten judgnent and sentence. How is that process any different as a

practical matter than retaining our current rule regarding the finality of a
witten sentence, but requiring a defendant be present when the witten

sentence is entered? In effect, the majority has held, in order to affirm what
the District Court did in this case, that contrary to our prior decisions, the ora
sentence of the district court is final, rather than the witten sentence, because
a defendant has to be present at the tinme of sentencing; but, since the oral
sentence is inherently unreliable, that the district court should wait until his or
her thoughts can be reduced to witing and then bring the defendant back into
court so that the oral sentence can actually be read fromthe functiona

equi valent of a witten judgnent. |If there is sonme thread of logic to this new
approach, as expanded on in the concurring opinion, | have to admt that it has
been | ost on ne.

171 Because | conclude that the better reasoned rule elevates the witten
sentence over the oral sentence of the District Court, and further concl ude that
the District Court's March 6, 1996, order substantively altered and enhanced
its February 21, 1995, sentence and judgment nearly thirteen nonths after the
def endant had begun serving his sentence, | al so conclude, pursuant to our

prior case law, that the District Court was wthout jurisdiction to enter its
March 6 order and, therefore, that it was of no effect. See, e.g., State v.
Fertterer (1993), 260 Mont. 397, 860 P.2d 151. Wile | realize that

8 46-18-117, MCA, upon which Fertterer was partially based, has been anended since
then and that the anended formis applicable in this case, I would concl ude

that if that statute allows the kind of substantive anendnent to enhance a
sentence thirteen nonths after the defendant has begun serving his sentence,
then it violates the constitutional prohibitions against double jeopardy found
in the Fifth Amendnent to the United States Constitution, and Article |1,
Section 25, of the Montana Constitution. |In United States v. Fogel (D.C. Cr.
1987), 829 F.2d 77, the circuit court gave the foll owi ng explanation with
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which | fully concur:

172

The primary purpose of the [double jeopardy] clause is to protect the
finality of judgnents. United States v. Scott, 437 U S. 82, 92, 98 S. C.
2187, 2194, 57 L.Ed.2d 65 (1978); Crist v. Bretz, 437 U S. 28, 33, 98
S. . 2156, 2159, 57 L.Ed.2d 24 (1978). One of the interests protected
by constitutional finality is that of the defendant to be free from being
conpelled to "live in a continuing state of anxiety and insecurity."
Geen v. United States, 355 U S. 184, 187, 78 S. . 221, 223, 2

L. Ed. 2d 199 (1957). The clause applies to "multiple punishnent”

because, if it did not apply to punishnment, then the prohibition against
"multiple trials" would be nmeaningless; a court could achieve the sane
result as a second trial by sinply resentencing a defendant after he has
served all or part of an initial sentence. See Ex parte Lange, 85 U. S
(18 Wall.) at 175. Simlarly, if a court can increase a defendant's
sentence after service has begun, for any reason, or for no reason at all,
then the interest in protecting a defendant from being conpelled to |ive
in a continuing state of anxiety is lost. This anxiety would seemto be
the sane as, or akin to, that which would follow fromthe know edge

that a defendant can be tried again. |In each case the underlying fear is
that the defendant will receive punishnent in addition to that which he
had al ready received. See Ex parte Lange, 85 U S. (18 Wall.) at 173

("It is the punishnment that would legally follow the second conviction
which is the real danger guarded against."). It would seemto follow
that a defendant has, barring any awareness to the contrary, an
expectation of finality in the severity of a sentence that is protected by
the doubl e jeopardy cl ause.

Fogel, 829 F.2d at 88.
For these reasons, | dissent fromthe majority opinion.

/'S TERRY N. TRI EVEl LER
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