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Cerk

Justice James C. Nel son delivered the Opinion of the Court.

11 This is an appeal fromthe Fourth Judicial District Court, Mssoul a
County. On Cctober 17, 1995, a jury found Defendant Al exander MacKi nnon
(MacKi nnon) gquilty of felony sexual assault of his step-daughter, MG On
March 29, 1996, the District Court entered judgnent agai nst MacKi nnon.
Fromthis judgnment and certain evidentiary rulings, MacKi nnon appeals. W
affirm

12 We restate the follow ng issues raised on appeal:

13 1. Did the District Court abuse its discretion by allowing the State
to present testinony concerning MacKi nnon's statenents which he nmade on
July 16, 1995, in the presence of the victim MG, MG's nother and

his ex-wife, Mnica, as well as two church nmenbers, John and Col een Conto0s?

14 2. Did the District Court abuse its discretion by ruling that
MacKi nnon's ex-wi fe, Mnica, could not be cross-exam ned about prior sexual
abuse of herself and her daughter, MG ?

FACTUAL AND PROCEDURAL BACKGROUND

15 On May 1, 1995, an Information was filed with the Fourth Judi ci al

District Court, Mssoula County, charging MacKi nnon with comitting the

of fense of felony sexual assault, in violation of 8 45-5-502, MCA (1993). The
Information alleged that, in a continuing course of conduct over the previous
four years, MacKi nnon had know ngly subjected his nine-year-old step-daughter
M G, to sexual contact w thout consent by rubbing her breasts and

vagi nal area. On May 10, 1995, MacKi nnon pleaded not guilty to the charge,
thereafter, a trial date was set to begin Cctober 13, 1995. On May 22, 1995,
M G 's nother, Mnica, and MacKi nnon were divorced.

16 In April 1995, Monica becane active in the Mssoula Christian Church
(the Church) and became a nenber in June 1995. Thereafter, MacKinnon

al so becane active in the Church, but he did not becone a nmenber unti

Cct ober 1995. The Church was fornmed in August 1994 in M ssoul a,

Mont ana, as a branch of the same church | ocated in Denver, Colorado. John
Cont os, Col een Contos and Ken Edwards, witnesses in this action, noved to
M ssoul a from Denver to help formthe church and all have responsibilities
within the church as group | eaders. However, the Church is headed by an
ordai ned m nster who conducts church services and is |icensed to perform
marriages. As a part of its Bible-based teachings, the Church allows its
menbers to confess their sins to one another, but no church nmenber has the
authority to fornmally forgive sins. Rather, the Church believes forgiveness
only cones from God.

17 On July 16, 1995, after an evening church service conducted in a
M ssoul a restaurant, which both Monica and MacKi nnon had attended,
Moni ca and M G encountered MacKi nnon in the parking lot. An argunent
ensued concerning visitation of Mnica' s and MacKi nnon's two boys.
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Thereafter, MacKi nnon began talking to MG and apol ogi zing to her

apparently to set things right wwth her so she would not have to testify at court
proceedi ngs. Concerned with the nature of this conversation, Monica

suggested that they continue the conversation inside the restaurant in the
presence of John and Col een Contos. As a result of Monica's suggestion, the
conversation continued in the back of the | obby area of the restaurant with
everyone sitting on chairs. Subsequently, on August 21, 1995, a second
conversation took place at the home of John Contos invol ving MacKi nnon,

Moni ca, John Contos and Ken Edwar ds.

18 On Cctober 12, 1995, the State filed a menorandum in support of the
use of statenents nade by MacKinnon in both the July 16, 1995 and the
August 21, 1995 conversations. |In response, MacKinnon filed a notion in
l[imne and a notion to suppress concerning these statenents and a rel ated
docunent. On Cctober 13, 1995, prior to commencing jury selection, the
District Court heard testinony and argunent concerning these notions, and,
thereafter, granted MacKi nnon's notion to suppress the docunent and his
August 21, 1995 statenents, but allowed testinony concerning his July 16,
1995 statenents.

19 On Cctober 16, 1995, a jury trial was held. During a break in the trial
and outside the presence of the jury, the State noved the District Court to
prevent MacKi nnon from cross-exam ning Monica or MG concerning two

prior incidents of sexual abuse, one invol ving sexual abuse of Mbonica by a
famly nmenber when she was a child and the other involving sexual abuse of

M G by her natural father when she was an infant. The State argued t hat
testinony as to these two matters shoul d not be all owed because this evidence
woul d not be probative of Mnica's truthful ness and woul d be prejudicial and
confusing to the jury. MacKinnon pointed out that, as agreed, he did not
question MG as to these matters. However, MacKi nnon argued that he was
entitled to cross-exam ne Monica as to these matters under the confrontation
cl ause of the federal and Montana constitutions to prove her lack of credibility
by reveal i ng any possible notive, prejudice or bias that Mnica nm ght have.

110 The District Court ruled that under Rules 403 and 608, MR Evid.,

MacKi nnon coul d not cross-exam ne Monica as to these two matters to

establish her notivation because there was no contradictory statenent to tie
into and because even if this evidence had sone probative value it was greatly
out wei ghed by its prejudicial effect. However, the court ruled that

MacKi nnon coul d present expert testinony concerning matters of child sexual
abuse to assist the jury in evaluating MG 's testinony. Furthernore, the court
agreed that MacKi nnon could argue in closing as to Monica's notive, bias, and
prej udi ce based on other facts in evidence, such as MG 's reluctance to testify
and Monica's desire to divorce MacKi nnon. MacKi nnon chose not to present

expert testinony and called no witnesses before resting his case. However, in
cl osi ng argunent, MacKi nnon did point out the famly's troubled situation,
Monica's haste to report MG 's disclosures to the police as well as her haste
to divorce MacKi nnon

111 On CQctober 17, 1995, the jury returned a verdict of guilty to the charge
of felony sexual assault against MacKi nnon. Thereafter, the District Court
conducted a sentencing hearing on March 6, 1996, and deferred MacKi nnon's
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i mposition of sentence for six years, placing MacKi nnon on probation subject
to certain conditions. The District Court entered its witten judgnent on
March 29, 1996. Fromthis judgnent and certain evidentiary rulings,
MacKi nnon appeal s.

STANDARD OF REVI EW

112 Both issues MacKi nnon rai ses on appeal concern the District Court's
evidentiary rulings made during his trial. W reviewa district court's
evidentiary rulings to determ ne whether the district court abused its

di scretion. State v. Anderson (1996), 275 Mont. 344, 347, 912 P.2d 801, 803
(citing State v. Pace (1995), 272 Mont. 464, 466, 901 P.2d 557, 559). A
district court has broad discretion to determ ne whether evidence is rel evant
and adm ssible. Anderson, 275 Mont. at 347, 912 P.2d at 803. Therefore,
absent a showi ng of abuse of discretion, we will not overturn a court's
evidentiary determ nation. Anderson, 275 Mont. at 347, 912 P.2d at 803.

DI SCUSSI ON

113 At the outset, we note that MacKi nnon's appellate brief contains

nuner ous assertions and exhibits which are not supported by or contained in

the District Court record on appeal. Specifically, McKinnon includes in his
appendi x to his appellate brief: Exhibit A (a notion and proposed order to
dism ss this action prepared by the State but which was never filed); Exhibit

B (aletter witten by the State to Monica explaining the reason for dismssal);
Exhibit D (a transcript of a taped interviewwith MG conducted by the

M ssoul a County Sheriff's Departnment); and Exhibit E (a photocopy of the

cover of the book titled "GIlly's Secret” along with a letter from Rashel Jeffrey,
MS W, ACS W, stating she |oaned this book to MG ). However, these
docunents (B, D and E) were not introduced as exhibits during trial and are

not a part of the District Court record. Furthernore, although Exhibit F (a
sexual offender evaluation) is referenced in the District Court's mnute entries
of February 14, 1996, and March 6, 1996, it is not included in the D strict
Court record and the transcript of the sentencing hearing conducted on March

6, 1996, was not included with the trial transcript on appeal either.

114 Additionally, in his appellate brief, MicKi nnon nakes assertions

concerning the book, "Glly's Secret,” which MG nmay have read, the results

of two pol ygraph exami nations, the sexual offender evaluation, Mnica's

notives at the tinme of the July conversation, MacKi nnon's notivations and

state of m nd, and contacts between MacKi nnon and Mnica. None of these
assertions are supported by the record. As the State points out, McKi nnon

did not testify at the trial or sentencing hearing, and evidence concerning these
assertions was not offered or received.

115 We continue to condemm this practice and again "rem nd counsel that
parties on appeal are bound by the record and may not add additional matters
in briefs or appendices.” State v. Hatfield (1993), 256 Mont. 340, 344, 846
P.2d 1025, 1028 (citing State v. Puzio (1979), 182 Mnt. 163, 164, 595 P.2d
1163, 1164). We will not tolerate an attenpt to introduce extraneous
information into the proceedings. State v. Hall (1983), 203 Mont. 528, 540,
662 P.2d 1306, 1312 (citing Farmers State Bank of Conrad v. Ilverson and
Bouma (1973), 162 Mont. 130, 509 P.2d 839). Consequently, we review the
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following two i ssues concerning the District Court's evidentiary rulings based
only upon the evidence contained in the District Court record.

116 1. Did the District Court abuse its discretion by allow ng the
State to present testinony concerning MacKi nnon's statenents which he
made on July 16, 1995, in the presence of the victim MG, MG's nother
and his ex-wife, Mnica, as well as two church nenbers, John and Col een
Cont 0s?

117 During pretrial proceedings on Cctober 12, 1995, the State filed a
menor andum i n support of the use of certain statenents nmade by MacKi nnon
ina July 16, 1995 conversation involving hinmself, Mnica, MG, and John
and Col een Contos and statenments made by MacKi nnon in an August 21, 1995
conversation involving hinmself, Mnica, John Contos and Ken Edwards. 1In
turn, MacKinnon filed a notion in limne and a notion to suppress regardi ng
these sanme statenents as well as a related docunent. On Cctober 13, 1995,
prior to jury selection, the District Court heard testinony and argunent
concerning the admssibility of the July and August statenents under
Montana's clergy-penitent privilege, 8 26-1-804, MCA

118 Specifically, the District Court heard testinony concerning the status
of John Contos, Col een Contos and Ken Edwards within the M ssoul a

Christian Church, the structure and discipline of the Church, as well as the
ci rcunmst ances surrounding the July and August conversations. Thereafter, the
District Court granted MacKi nnon's notion to suppress the docunent.

However, while the District Court al so denied adm ssion of statenents nade

by MacKi nnon during the August conversation, the court ruled that Monica,

M G, John Contos and Col een Contos could testify as to statenents nmade by
MacKi nnon during the July conversation

119 On appeal, MacKinnon argues that the District Court abused its

di scretion when it allowed Mnica, MG, John Contos and Col een Contos to
testify about statenments he nmade during the July conversation. He asserts that
testinmony given by John and Col een Contos was inadm ssible under § 26-1-804,
MCA, because the Contoses, in their professional character as clergy

persons, and in the course of discipline enjoined by the Church, heard him
confess the crinme with which he had been charged two nonths previously.

Addi tionally, MacKi nnon asserts that Monica and M G should not have been
allowed to testify about his statenents because the July conversation was

anal ogous to conprom se negotiations and conciliation counseling.

Furt hernore, MacKi nnon contends that because of the religious setting, he
trusted that his statements woul d be kept confidential. Utimtely, MicKi nnon
clainms that Monica coerced and tricked himinto confessing.

120 Section 26-1-804, MCA, provides:
Conf essions nade to nenber of clergy. A clergyman or priest
cannot, w thout the consent of the person nmaking the
conf ession, be exam ned as to any confession made to himin his
prof essi onal character in the course of discipline enjoined by the
church to which he bel ongs.
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121 Enacted in 1867, 8 26-1-804, MCA, was |eft unchanged by the
adopti on of the Montana Rul es of Evidence. See Comm ssion Comments to
Article V: Privileges, MR Evid. Despite this statute's long history, we are
presented for the first tine with an issue involving its application. In
consi dering the application of this statute, we note that the United States
Suprene Court has expl ai ned:
Testi noni al exclusionary rules and privil eges contravene

the fundanental principle that " "the public . . . has aright to

every man's evidence.' " As such, they nust be strictly

construed and accepted "only to the very limted extent that

permtting a refusal to testify or excluding rel evant evi dence has

a public good transcending the normally predom nant principle

of utilizing all rational neans for ascertaining truth.”
Trammel v. United States (1980), 445 U.S. 40, 50, 100 S. C. 906, 912, 63
L. Ed. 2d 186, 195 (citations omtted). Additionally, we note that
interpretations in other jurisdictions of clergy-penitent statutes simlar to
8 26-1-804, MCA, have varied. See e.g. State v. Buss (Wash.App. Div. 1 1995),
887 P.2d 920, and Scott v. Hammock (Utah 1994), 870 P.2d 947.

122 The Washi ngton Court of Appeals, in Buss, addressed the issue of

whet her a defendant's incrimnating statements made to a non-ordai ned

Cat holic church counselor during a counseling session were privileged under
Washington's statutory clergy-penitent privilege. Narrowy interpreting their
clergy-penitent statute, the court explained that non-ordai ned church

counsel ors are not "clergy"” within the statute. The court further expl ained that
the terns "confession” or "course of discipline” only include the sacranment of
confession authorized by a particular church discipline. Because the church
counsel or was not a clergy nenber and the counseling session did not anount

to a confession, the court held that the privilege did not apply. Buss, 887 P.2d
at 923-24.

123 In contrast, the Utah Suprene Court, in Scott, broadly interpreted their
statutory clergy-penitent privilege holding that the privilege applied to

non- peni tential conmuni cati ons between | ay persons and clergy if the

comuni cations were "made in confidence and for the purpose of seeking or
receiving religious guidance, adnoni shnment, or advice and that the cleric was
acting in his or her religious role pursuant to the practice and discipline of the
church." Scott, 870 P.2d at 956. 1In Scott, the court held that the privilege did
apply because the comruni cati ons between the defendant and his bishop

pertained to the defendant's noral conduct, were intended to be confidential,

and the bishop was acting in his role as cleric. Scott, 870 P.2d at 956.

124 Notwi thstanding that testinonial exclusionary rules and privileges are
strictly construed and accepted, Trammel, 445 U.S. at 50, 100 S.C. at 912, 63

L. Ed. 2d at 195, under the federal First Anendnent and under Article I,

Section 5 of the Montana Constitution, all persons are guaranteed the free
exercise of their religious beliefs and all religions are guaranteed governnent al
neutrality. See, for exanple, Torasco v. Watkins (1961), 367 U S. 488, 495,

81 S.C. 1680, 1683-84, 6 L.Ed.2d 982, 987; and Rasmussen v. Bennett

(1987), 228 Mont. 106, 111-12, 741 P.2d 755, 758-59. Thus, in order to

mnimze the risk that 8§ 26-1-804, MCA, mght be discrimnatorily applied
because of differing judicial perceptions of a given church's practices or
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religious doctrine, and in order to least interfere with the federal and Montana
constitutional protections of religious freedomreferred to above, we concl ude
that Utah's broader interpretation of the clergy-penitent privilege as set forth
in Scott, 870 P.2d 947, is the better view, and we adopt that approach.

125 Notw t hstandi ng, even under this broad interpretation of the statute, we
concl ude that, because the clergy-penitent privilege was not inplicated, the
District Court did not abuse its discretion when it required John and Col een
Contos to testify about statements MacKi nnon made during the July

conversation. First of all, it appears that the District Court assumed that John
and Col een Contos were "clergy persons” for the purposes of MacKi nnon's

claimof privilege. Secondly, however, accepting that prem se as true, the

ot her facts surrounding the July conversation indicate that any statenents

MacKi nnon made were not directed at John and Col een Contos in their

"professional character,” that is, in their capacities as clerics or in their
religious roles and "in the course of discipline enjoined,” that is, pursuant to
the practice and discipline of the Church. To the contrary, the evidence
denonstrates that MacKi nnon was not nmaking a confession to the Cantoses for

the purpose of receiving forgiveness or for spiritual or religious counseling,
gui dance, adnoni shnent or advice. Therefore, § 26-1-804, MCA, did not

precl ude testinony concerning the July conversation because the statute was
never inplicated.

126 The July conversation, which took place over two nonths after

MacKi nnon was charged with fel ony sexual assault and six weeks after he and
Moni ca di vorced, was only a continuation of MacKi nnon's conversation with
Moni ca and M G which began after evening church services outside the
presence of John and Col een Contos in the parking lot of a Mssoula
restaurant. Because Monica felt unconfortable facing MacKi nnon by herself

as he attenpted to set things right with MG, she asked MacKi nnon to
continue their conversation inside the restaurant and she al so asked John and
Col een Contos, w thout explaining the subject of their conversation, to serve
as facilitators while she, MacKinnon and MG talked. At Monica' s request,
their conversation continued in the back of the | obby area of the restaurant, a
public place, with everyone sitting on chairs. No representations of
confidentiality were nmade during their conversation.

27 Even assum ng that John and Col een Contos were clergy persons in the
church, nothing in the record suggests that they were acting as mnisters or
counselors at the tinme they facilitated the July conversation. MacKi nnon, not
yet a church nenber at the tinme of the July conversation, had not previously
sought spiritual advice or counseling fromeither John or Col een Contos.

Furt her, MacKinnon did not ask to nmeet with John and Col een Contos for the

pur pose of confession or for religious guidance, counseling, adnoni shment or
advi ce. Rather, Monica requested that John and Col een Contos be present

during the July conversation, but only to serve as facilitators. Moreover,
during the July conversation, MacKi nnon did not ask for, and the Contoses did
not give, any spiritual advice or forgiveness. No prayers were given and
not hi ng was sai d about forgiveness. Rather, MicKi nnon vol unteered his
statenents w thout apparent encouragenment in order to set things right with his
st ep-daughter, MG, so that she would not have to testify at court proceedi ngs.
In this regard, MacKinnon's statenents were directed at Monica and MG, not
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the Contoses. Finally, MacKi nnon had no reasonabl e expectation that his
statenents would be held in confidence. MacKinnon did not seek and the
Cont oses did not nmake any representations of confidentiality. Instead,

MacKi nnon nade his statenents in a public place to his ex-wife

and step-daughter in the presence of the Contoses.

128 Furthernore, we agree with the State that the District Court did not

abuse its discretion when it allowed Mnica and MG to testify about
statements MacKi nnon made during the July conversation. Contrary to

MacKi nnon's argunents, this conversation was not anal ogous to conpron se

negoti ations or conciliation counseling, and, therefore, was not confidential.
First, MacKi nnon nade his statenents to his former wife and step-daughter in
the back of the restaurant | obby, a public place, and no representations of
confidentiality were made. Additionally, John and Col een Contos testified

that when the July conversation took place they both knew that Monica and

MacKi nnon were divorced and that they did not advise Mnica or MacKi nnon

about the resunption of their marriage; they did not offer any spiritual advice
or counseling; and they did not suggest any further course of action. As such,
MacKi nnon's anal ogi es to conprom se negotiations and conciliation do not
accurately reflect the substance and tenor of the July conversation. Because
MacKi nnon did not testify, there is no evidence as to his notives for engagi ng
in the conversation nor any evidence as to his state of mnd or his expectations
of confidentiality. 1In short, no evidence suggests that MacKi nnon had any
reasonabl e expectation that his statenents would be held in confidence.
Finally, contrary to MacKi nnon's assertions, no evidence presented shows that
Moni ca in any way coerced or tricked MacKinnon into confessing for the

pur pose of gaining evidence for the State.

129 Having carefully considered the evidence in the record, we concl ude

that 8§ 26-1-804, MCA, is not inplicated in this case. Furthernore, we

concl ude that the July conversation was not confidential in nature.
Accordingly, we hold that the District Court did not abuse its discretion when
it allowed testinony concerning statenents MacKi nnon made during the July

16, 1995 conversati on.

130 2. Did the District Court abuse its discretion by ruling that
MacKi nnon's ex-wi fe, Mnica, could not be cross-exam ned about prior
sexual abuse of herself and her daughter, MG ?

131 MacKi nnon argues that the District Court abused its discretion when

it ruled that MacKi nnon could not cross-exam ne his ex-w fe, Monica, about
two prior incidents of sexual abuse, one involving sexual abuse of Mbnica by
a fam |y nmenber when she was a child and the other involving sexual abuse

of MG by her natural father when she was an infant. MacKi nnon does not
contend that Monica lied; rather, he sinply contends that Mbonica's personal
probl ens may have affected her perception of MG 's initial statenents that
MacKi nnon had touched her in inappropriate places and caused Mnica to
overreact. As such, MacKi nnon argues this evidence of Mnica' s persona
probl ens woul d show her bias, prejudice and notive to testify. Furthernore,
MacKi nnon nmai ntains that he was entitled to this testinony under the

conmpul sory process and confrontation clauses of the federal and Montana
constitutions.
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132 The State argues that the District Court properly limted the cross-exam nation
of Monica by prohibiting inquiry into these two prior unrelated

i ncidents of sexual abuse involving Monica and MG  Specifically, the State

asserts that the court properly prohibited inquiry into the prior unrel ated

i nci dent of sexual abuse against MG when she was an infant pursuant to

Montana's rape shield statute, 8§ 45-5-511(2), MCA Furthernore, the State

contends that on the basis of Rules 401, 403 and 608(b), MR Evid., the court
properly prohibited inquiry into the prior unrelated incident of sexual abuse

agai nst Moni ca when she was a child. W agree.

133 We have previously expl ai ned:
The defendant's right to confront and cross-exan ne an

adverse witness is grounded in the Sixth Arendnent to the

United States Constitution, and Article Il, Section 24, of the

Mont ana Constitution. However, limting the scope of cross-exam nation does
not necessarily violate a defendant's right to

confront an adverse witness. A trial court has broad discretion

tolimt the scope of cross-exam nation to those issues it

determ nes are relevant to the trial.
State v. Sullivan (1994), 266 Mont. 313, 323, 880 P.2d 829, 836 (citing Sloan
v. State (1989), 236 Mont. 100, 104-05, 768 P.2d 1365, 1368, and United
States v. Kennedy (9th GCr. 1983), 714 F.2d 968, 973, cert. denied, 465 U. S.
1034 (1984)).

134 DMbntana's rape shield statute, 8 45-5-511(2), MCA, prohibits
i ntroduction of evidence concerning the victims prior sexual conduct, with
certain exceptions:
No evi dence concerning the sexual conduct of the victimis
adm ssible in prosecutions under this part except evidence of the
victinms past sexual conduct with the offender or evidence of
specific instances of the victims sexual activity to show the
origin of senmen, pregnancy, or disease which is at issue in the
prosecuti on.

135 I nadm ssi bl e evidence concerning the past sexual conduct of a victim
i ncludes prior sexual abuse. State v. Weks (1995), 270 Mont. 63, 89, 891
P.2d 477, 493. "The purpose of the rape shield statute is to prevent the trial
frombecomng a trial of the victim" Weks, 270 Mont. at 89, 891 P.2d at
493. Yet, we nust bal ance the victinms protection under the rape shield
statute against the defendant's right to confront w tnesses. Weks, 270 Mont.
at 89, 891 P.2d at 493. W have held that a defendant's right of confrontation
is not violated by the exclusion of evidence concerning the victims prior
sexual abuse commtted by other individuals unless the victinls accusations of
prior abuse are proven to be false. Weks, 270 Mont. at 89, 891 P.2d at 493;
State v. Van Pelt (1991), 247 Mont. 99, 805 P.2d 549.
"If the charges are true or reasonably true, then evidence
of the charges is inadm ssible, mainly because of its prejudicial

effect, . . . but certainly because of its irrelevance to the instant
proceeding. . . . Furthernore, evidence of prior charges which
have not been adjudicated to be true or false; i.e., which my be
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true or false is also inadm ssible, primarily because its
introduction circunvents the interest in preserving the integrity
of the trial and preventing it frombecomng a trial of the victim
(reception of evidence which may be true or false allows
ci rcunmvention of |laws designed to protect legitimte interests of
[the] victim. These limtations do not infringe upon a
defendant's right to confrontation. (Citations omtted; enphasis
inoriginal.)"
Van Pelt, 247 Mont. at 104, 805 P.2d at 552-53 (quoting State v. Anderson
(1984), 211 Mont. 272, 284-85, 686 P.2d 193, 200).

136 Here, the District Court properly concluded that evidence of MG 's

prior unrelated incident of sexual abuse was inadm ssible. Neither of the two
statutory exceptions applies in this case. Furthernore, it was not shown that
M G made any fal se accusations concerning her prior unrelated incident of
sexual abuse. Nor could MG have testified about this incident of sexua

abuse because at the tinme it occurred she was only an infant. Accordingly, we
hold that the District Court correctly ruled that MacKi nnon coul d not
Cross-exam ne Monica concerning MG 's prior unrelated incident of sexual abuse.

137 NMbntana's rape shield statute does not apply to other w tnesses, and,
therefore, would not prohibit MacKi nnon from cross-exani ni ng Moni ca about

the prior incident of sexual abuse when she was a child. W have stated that
"[a] witness's credibility may be attacked through cross-exam nation to revea
possi bl e bi ases, prejudices, or ulterior notives if they relate directly to issues
or personalities in the case at hand.” State v. Short (1985), 217 Mont. 62, 67,
702 P.2d 979, 982. In this regard, Rule 401, MR Evid., provides that rel evant
evi dence may include evidence of a witness's credibility. However, Rule 401,

MR Evid., also states that rel evant evidence is any evidence which tends to
make the existence of any fact of consequence to the determ nation of the
action nore or |less probable than wthout the evidence.

138 Here, MacKi nnon argues that Monica woul d have reacted differently

to MG 's disclosures if the two prior incidents of sexual abuse had not
occurred. Specifically, McKi nnon contends that Monica m ght have nade

nore detailed inquires into what happened and m ght have taken MG to an
expert before she rushed to call the authorities within mnutes of talking with
M G  However, we conclude that the causes of Mnica's reaction to MG "'s

di scl osures are not facts of consequence in determ ning MacKi nnon's guilt.

See State v. Rendon (1995), 273 Mont. 303, 307-08, 903 P.2d 183, 185-86
(district court did not abuse its discretion in excluding testinony concerning
the antagonistic relationship between a testifying witness, the assault victins
not her, and the defendant, which was designed to attack the witness's
credibility, as irrelevant to the issue of defendant's guilt). As such these
incidents are irrelevant and the District Court properly excluded them
Furthernore, we find no fault with Monica's initial reporting of MG 's

di scl osures to the police who conducted an investigation and determ ned that
the child' s statenents were credible.

139 Additionally, Rule 608, MR Evid., prohibits attacks on a witness's
general character and credibility through specific instances of conduct, and
Rule 403, MR Evid., allows a court to exclude relevant evidence if its
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probative value is substantially outwei ghed by the danger of unfair prejudice,
confusion of the issues, or msleading the jury. Here, McKi nnon wanted to
Cross- exam ne Mnica about prior unrelated incidents of sexual abuse--one

i nvol ving herself when she was a child and the other involving MG when she
was an infant. W agree with the State that, on the basis of Rules 608 and
403, MR Evid., testinmony concerning these prior incidents of sexual abuse
woul d not be probative of Mnica's truthful ness, but rather would constitute

an attack on her general character and credibility; would create unfair

prej udi ce agai nst Mnica; and woul d confuse the issues for the jury. See State
v. Passama (1993), 261 Mont. 338, 341-42, 863 P.2d 378, 379-80 (district

court did not abuse its discretion in prohibiting the defendant from cross-exam ning
the victims brother about prior instances of sexual m sconduct

because its prejudicial value outweighed its probative value). Accordingly, we
hold that the District Court did not abuse its discretion when it prohibited
MacKi nnon from cross-exam ni ng Moni ca about these two prior unrel ated

i ncidents of sexual assault.

140 Finally, the District Court's ruling did not violate MacKi nnon's rights
under the conpul sory process and confrontation clauses of the Mntana and
federal constitutions. The District Court's ruling was narrow i n scope and
effect. The court sinply restricted MacKi nnon from cross-exam ni ng Moni ca
about two specific instances of prior unrel ated sexual abuse--one invol ving

M G when she was an infant and anot her involving Mnica when she was a

child. Oherwi se, the court did not restrict MacKi nnon's cross-exam nation of
Moni ca concerning the marital strife within Mnica and MacKi nnon's

marriage or her desire to end their marriage, and the court did not inpose any
other limtation upon cross-exam nation. Furthernore, the court allowed

MacKi nnon to present closing argunents concerning Monica's notive, bias or

prej udi ce based on evidence in the record. Under Rule 611, MR Evid., the
District Court is given considerable discretion in exercising control over
interrogation of wi tnesses. Accordingly, we hold that the District Court
properly exercised its discretion when it |limted MacKi nnon's cross-exam nation of
Moni ca.

141 Affirned.
/S JAVES C. NELSON
W Concur:

/Sl J. A TURNAGE
/'Sl KARLA M GRAY

Justice Terry N. Trieweiler specially concurring.

142 | concur with the majority's discussion and conclusion related to |Issue
1.
143 | specially concur with the mgjority's conclusion related to |Issue 2.

Al though | agree that the district court has broad discretion to limt the scope
of cross-exanm nation and that, based on the specific facts in this case, that

di scretion was not abused, | do not agree with all that is said in the majority's
di scussion pertaining to Issue 2. In particular, I do not want to infer that, as
applied to other circunstances, Mntana's rape shield statute, found at
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8§ 45-5-511(2), MCA, mght not violate state and federal constitutional rights
to cross-exam ne adverse witnesses. Furthernore, while | agree that the
District Court had the discretion to admt or exclude cross-exam nation of
Monica, | do not agree with the inference in the magjority opinion that it would
have been error for the District Court to allow such exam nation. | conclude
that Monica's past experiences which may have affected her perception of

events were relevant to her credibility and could properly have been adm tted.
However, | also conclude that the District Court could properly have

determ ned that the probative value of that |ine of questioning was outwei ghed
by the prejudicial effect and, therefore, had a proper basis for exercising its
di scretion to exclude the evidence.

144 For these reasons, | specially concur with the najority opinion.

/'Sl TERRY N. TRI EVEI LER

Justice WlliamE Hunt, Sr., joins in the foregoing concurring opinion.

/'Sl WLLIAM E. HUNT, SR
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