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Cerk

Justice Janes C. Nelson delivered the Opinion of the Court.

11 Pursuant to Section |, Paragraph 3(c), Mntana Suprene Court 1996

Internal Operating Rules, the follow ng decision shall not be cited as precedent
but shall be filed as a public docunent with the Cerk of the Suprene Court

and shall be reported by case title, Suprene Court cause nunber and result to
the State Reporter Publishing Conpany and to West Group in the quarterly

tabl e of noncitable cases issued by this Court.

12 Dennis Ray Wl dstad (Wl dstad) brought this action in the District

Court for the Eleventh Judicial District, Flathead County, to recover damages
fromthe Flathead County Sheriff, James Dupont (Dupont), for failing to | evy
on a Wit of Execution. Wldstad and Dupont filed cross notions for

summary judgnment. The court granted portions of each party's summary

j udgrment notion and awar ded Wbl dstad judgnent in the anobunt of $200.

Wl dst ad appeals the District Court's order. W remand for further
proceedi ngs consistent with this opinion.

13 Wl dstad raises the follow ng i ssues on appeal:

14 1. Wether the District Court erred in failing to grant Wl dstad's
notion for summary judgnent for the value of personal property other than the
contract for deed.

15 2. \Wiether the District Court erred in ruling that the July 22, 1994
injunction was still in effect as to the contract for deed after the court's Apri
27, 1995 order.

Factual and Procedural Background

16 Wl dstad was the respondent in a marital dissolution case filed in June
1993, by Martha Doyl e Wl dstad (Martha). Martha failed to appear at a
hearing in the matter, and, in the May 17, 1994 dissol ution decree, Wl dstad
was awar ded $30, 000 of the equity in the fam |y hone; personal property, or
its replacement value, as set forth in a list attached to the decree; $900 per
nont h mai nt enance for 24 nonths; and Wl dstad's attorney's fees anounting

to $4,000. Wl dstad was ordered to pay $1000 of the bal ance on a note for
equi pnent .

17 Mart ha attenpted to have the judgnent set aside claimng to have been
suffering fromnental illness at the tinme of the hearing which prevented her
from appearing. Then District Judge Mchael Keedy failed to rule on Martha's
notion to set aside the judgnent, thus, by operation of |law, the notion was
deened denied after 60 days. Martha appealed to this Court on January 18,
1995, and we dism ssed the appeal as untinely.

18 Martha held a vendor's interest in a contract for deed. On July 21
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1994, she filed a notion for a tenmporary injunction seeking to enjoin the
sheriff fromselling her interest in the contract to satisfy the judgnment. Judge
Keedy granted Martha's notion and ordered that all nonies paid on the

contract be held in escrow pending further order of the court. On January 30,
1995, Wl dstad requested and was issued a Wit of Execution representing

that Martha owed himnore than $135,000. Wl dstad attenpted to execute

agai nst the escrow account, but on February 8, 1995, D strict Judge Katherine
Curtis stayed execution of the wit against the funds held in the escrow

account .

19 On April 5, 1995, Martha filed a parallel civil action against Wl dstad
contending fraud. District Judge Ted Lynpus issued a tenporary restraining
order (TRO in the fraud action on April 21, 1995, enjoining any attenpt to
| evy agai nst personal property owned by Martha. Wldstad filed a challenge
for cause of Judge Lynpus in the fraud action pursuant to 8§ 3-1-805, MCA
The chal |l enge for cause was |ater denied follow ng a hearing.

10 On April 27, 1995, Judge Curtis ordered the funds held in the escrow
account pursuant to Judge Keedy's July 22, 1994 order released to Wl dstad.

On May 3, 1995, Wl dstad obtained a Wit of Execution froma deputy clerk

of the Eleventh Judicial District Court. The praecipe attached to the Wit of
Execution contai ned an extensive |list of property available for execution,
including the contract for deed. Wldstad wanted Martha's interest in this
contract for deed sold at a sheriff's sale, however, Dupont refused to execute

on any of the property. |Instead, his clerk tel ephoned Wl dstad's counsel on
May 16, 1995, stating that Dupont believed the TRO i ssued by Judge Lynpus
in the fraud action was still in effect. Dupont did not mark his return on the

wit nor returnit to the clerk of court for filing.

11 On June 9, 1995, Wl dstad filed a notion to renove the TRO and on

June 12, 1995, Martha filed an application for a prelimnary injunction. Judge
Lynpus recused hinmself fromthe fraud action on June 14, 1995, and on

August 11, 1995, District Judge M chael Prezeau accepted jurisdiction of the
case. On Septenber 29, 1995, Judge Prezeau issued a TRO enjoi ni ng

Wl dstad from seeking to | evy upon Martha's personal property and on

Cct ober 18, 1995, Judge Prezeau issued a prelimnary injunction enjoining

Wl dstad from | evying upon the escrow account containing the proceeds of

the sale of the contract for deed.

112 Wl dstad filed a conplaint on Septenber 29, 1995, seeking danages

from Dupont for Dupont's failure to |l evy upon the wit. He also clained that
Dupont failed to properly return the wit and he sought as danages the val ue
of all personal property not executed upon. Dupont filed his Answer on
Decenber 8, 1995, generally setting forth affirmative defenses justifying his
failure to honor the wit.

113 Wbl dstad and Dupont filed cross notions for sumrary judgnent.

Wl dstad argued that during the period between May 2, 1995, and Septenber

29, 1995, there was no injunction or restraining order relieving Dupont of his
duty to execute on Martha's property. Wl dstad contended that Judge Keedy's

file:/I/C)/Documents%20and%20Setti ngs/cu1046/Desktop/opinions/97-199%200pinion.htm (3 of 10)4/25/2007 4:33:29 PM



97-199

July 22, 1994 order had been revoked by the April 27, 1995 order of Judge
Curtis. Wl dstad also contended that the TRO i ssued by Judge Lynpus on

April 21, 1995, expired on May 1, 1995, ten days after it was issued, thus, the
TRO was not enforceable on May 3, 1995, when the wit was issued. Dupont

argued that there were orders still in effect prohibiting execution on the wit,
that an action for damages pursuant to 8 7-32-2131, MCA is not the proper
remedy, and that the wit was returned by way of the tel ephone call to

Wl dstad' s counsel .

14 On January 21, 1997, Judge Curtis issued her Order on Motions for

Summary Judgment and Rational e concl udi ng that mandanus does not lie in

this case and granting portions of each party's summary judgnent notion.

Judge Curtis determned that there was a valid court order in effect at the tine
the wit was issued enjoining a sheriff's sale of the contract for deed, thus it
was not property "liable to be |evied upon or sold" as required by § 7-32-2131,
MCA

15 Judge Curtis ruled that although the April 21, 1995 TRO of Judge
Lynpus did expire after ten days, the July 22, 1994 order of Judge Keedy was
still in effect when the May 3, 1995 wit was issued. She characterized the
Keedy order as having two conponents, one conponent dealing with the
contract for deed itself and one conmponent dealing with the funds held in
escrow from paynents on the contract for deed. Judge Curtis stated that her
order of April 27, 1995, only dealt with the funds held in escrow, not with the
contract for deed itself. She therefore concluded that since an order
prohi biting execution on the contract for deed was still in effect, Dupont was
not liable to Wl dstad for damages. However, Judge Curtis did determ ne that
Dupont had not nmade a proper return on the wit and that Wl dstad was
entitled to judgnment in the anmount of $200 pursuant to 8§ 7-32-2131(1), MCA
Wl dst ad appeal s.

Standard of Review

16 CQur standard of review in appeals fromsummary judgnment rulings is
de novo. Mdtarie v. N Mnt. Joint Refuse Disposal (1995), 274 Mont. 239,
242, 907 P.2d 154, 156; Mead v. MS.B., Inc. (1994), 264 Mnt. 465, 470, 872
P.2d 782, 785. Wwen we review a district court's grant of summary judgnent,
we apply the same evaluation as the district court based on Rul e 56,
MR Cv.P. Bruner v. Yellowstone County (1995), 272 Mont. 261, 264, 900
P.2d 901, 903. W set forth our inquiry in Bruner as foll ows:

The novant nust denonstrate that no genui ne issues of materi al

fact exist. Once this has been acconplished, the burden then

shifts to the non-noving party to prove, by nore than nere

deni al and specul ation, that a genuine issue does exist. Having

determ ned that genuine issues of fact do not exist, the court

nmust then determ ne whether the noving party is entitled to

judgnent as a nmatter of law. W review the | ega

determ nations nade by a district court as to whether the court

erred.

Bruner, 272 Mont. at 264-65, 900 P.2d at 903 (citations omtted).
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Di scussi on

117 Before engaging in a discussion of the issues raised in this case, we
address Dupont's contention that Wl dstad' s proper renedy was to seek a wit
of mandate pursuant to 8 27-26-101, MCA, to conpel Dupont to |evy upon

the property listed in the Wit of Execution. Dupont argues that Wl dstad has
no claimfor damages until he has tested the return through a wit of nandate.

18 There are two requirenents that nust be net by a party seeking a wit

of mandate. First, the party nust denonstrate an entitlenent to the
performance of a clear |egal duty, and, second, the party nust denonstrate the
absence of a speedy and adequate renedy in the ordinary course of |aw.

Section 27-26-102, MCA, Larson v. State, Dept. of Justice (1996), 275 Mont.
314, 317, 912 P.2d 783, 785. See also Franchi v. County of Jefferson (1995),
274 Mont. 272, 275, 908 P.2d 210, 212; State v. Dept. of Social & Rehab.

Serv. (1995), 274 Mont. 157, 161, 906 P.2d 204, 206; Becky v. Butte-Silver

Bow Sch. Dist. 1 (1995), 274 Mont. 131, 135, 906 P.2d 193, 195).

19 "A negative answer to the first question bars the issuance of the wit,
and, irrespective of the answer to that question, an affirmative answer to the
second, divests the court of authority to issue it."” Larson, 275 Mont. at 317,
912 P.2d at 785 (citing State ex rel. Chisholmv. District Court (1986), 224
Mont. 441, 443, 731 P.2d 324, 325; State ex rel. Missel shell County v.

District Court (1931), 89 Mont. 531, 534, 300 P. 235, 236).

20 In the case before us, Wl dstad neets the first requirenent for a wit
of mandate because, by statute, he is entitled to the performance of a clear
| egal duty:
If the sheriff to whoma wit of execution or attachnent

is delivered neglects or refuses, after being required by the

creditor or his attorney, to |levy upon or sell any property of the

party charged in the wit which is |[iable to be |evied upon or

sold, he is liable to the creditor for the value of such property.

Section 7-32-2131(2), MCA. This subsection of the statute has been in effect
inthis identical formfor nore than 75 years. In an early case analyzing this
statute, this Court stated that it "not only furnishes a renedy, but is itself a
| egi sl ative declaration that the renmedy so provided is prinma facie plain, speedy
and adequate." State ex rel. Duggan v. District Court (1922), 65 Mnt. 197,

201, 210 P. 1062, 1063.

21 I n Duggan, this Court went on to hold that where a judgnment is for

noney, an action for danages furnishes a plain, speedy and adequate renedy.
Duggan, 65 Mont. at 200, 210 P. at 1063. On the other hand, if the applicant
for the wit is entitled to the possession of specific property, an action for
damages is not an adequate renmedy. Duggan, 65 Mont. at 201, 210 P. at 1063.

22 Dupont contends that the Wit of Execution in the instant case was for
specific personal property rather than for noney, thus, a wit of mandate rather
than an action for damages is the proper renedy. W disagree. The Wit of
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Execution indicates a specific nonetary bal ance due on the judgnment. G anted

that attached to the wit are several l|ists of personal property, however, all of
this property was to be sold to satisfy the nonetary judgnent. One |ist

enunerates various itens belonging to Martha and it specifically directs that

the "earliest execution and sale on the above itens will be nost appreciated.”

This list also states that the "Land Contract previously attached by the

Fl at head County Sheriff in this cause [is] to be set for Sheriff's Sale at the next
avai l abl e opportunity.” 1In addition, this list references the personal property
that the dissolution decree directed was to be returned to Wl dstad and states

that this property is also subject to sale to satisfy the nonetary judgnent.

123 Just because the Wit of Execution in this case includes |ists of personal
property does not nmean that the wit was intended to be solely for the return
of that property. As already noted, nost of this property was expressly
directed to be sold to satisfy the nonetary judgnent. Therefore, we concl ude
that the wit was for nonetary damages and under Duggan, where a judgnent

is for noney, an action for damages does provide a speedy and adequate

remedy. Duggan, 65 Mont. at 200, 210 P. at 1063.

124 Furt hernore, under 8§ 7-32-2131(1), MCA
If the sheriff does not return a notice or process in his
possession with the necessary endorsenent thereon w thout
delay, he is liable to the party aggrieved for $200 and for al
damages sustained by him [ Enphasis added.]

Thus, if Dupont failed to do what was required of himand he is liable to
Wl dstad for damages, then it was appropriate for Wldstad to file an action
for damages.

25 |Issuance of a wit of mandate in this case woul d have been precl uded
because Wl dstad did have a speedy and adequate renedy, nanely, filing an
action for danages. As we noted previously, where there is an adequate |ega
renmedy, the district court has no authority to issue a wit of mandate. Larson,
275 Mont. at 317, 912 P.2d at 785.

| ssue 1.

126 VWhether the District Court erred in failing to grant Wl dstad's
notion for summary judgnent for the value of personal property other
than the contract for deed.

127 The May 3, 1995 Wit of Execution included a list of Martha's persona
property to be seized and sold to satisfy the noney judgnent. |ncluded wthin
this list, along with the contract for deed, were a conputer, a |laser printer, a
slide projector, a photocopier, binoculars, several revolvers, a rifle,

tel evisions, and furniture. Dupont failed to seize any of this property as
commanded by the wit claimng that there was an order in effect prohibiting

his execution on that property. Wl dstad noved for sunmary judgnent

contending that during the period between May 2, 1995, and Septenber 29,

1995, there was no injunction or restraining order relieving Dupont of his duty
to seize Martha's property. Wldstad al so contended that he was entitled to
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j udgment under 8§ 7-32-2131(1), MCA, for Dupont's failure to nake a proper
return on the wit.

28 The District Court, in its January 21, 1997 Order on Mtions for

Summary Judgnent and Rationale, ruled on the contract for deed and the

funds generated therefrom but nmade no nention of Martha's ot her personal
property. The District Court did, however, rule that Dupont had not nade a
proper return on the wit and awarded Wl dstad $200 pursuant to § 7-32-2131(1),
MCA. Wbl dstad contends on appeal that the District Court erred in

failing to rule on that portion of his notion for sunmary judgnent wherein he
sought danages from Dupont for failing to seize Martha's property as

commanded in the wit. Dupont contends that he is not liable to Wl dstad for
damages for failing to seize the property and that the District Court erred in
concluding that he was liable to Wil dstad for $200 for failing to nmake a
proper return on the wit.

129 On May 16, 1995, Dupont's clerk notified Wl dstad' s attorney by

tel ephone that the wit would not be executed upon because Dupont believed

an order was still in effect preventing execution. Dupont contends that this
met hod of return was sufficient.

30 Return of execution is provided for in § 25-13-404, MCA

(1) Except as provided in subsections (2) and (3),
execution may be nmade returnable to the clerk of the court in
whi ch the judgnent was rendered, at any time not |ess than 10
or nore than 60 days after receipt of the recovery by the sheriff
or levying officer followi ng inposition of |levy, as provided in
25-13-402.

(2) The wit of execution issued by the county treasurer
under 15-16-401 may be nmade returnable, at any tinme not |ess
than 10 or nore than 90 days after its receipt by the sheriff or
| evying officer, to the county treasurer of the county in which
the wit was issued.

(3) I'n conpliance with the provisions of subsection (1)
and in lieu of returning the wit of execution to the clerk of the
court, the sheriff may enclose his return of the wit in an
envel ope to the officer, agent, or attorney who sent it and
deposit it in the post office, prepaying the postage.

This statute contenplates either filing the return with the clerk of court or
mailing it to opposing counsel. Either way, the statute contenpl ates an actual
physical return of the wit. Thus, to be a proper return in the instant case,
Dupont had to either return the wit to the clerk of the court as provided in
subsection (1), or mail it to the officer, agent, or attorney who sent it as
provided in subsection (3). Dupont did neither.

131 Therefore, under 8 7-32-2131(1), MCA, since Dupont did not "return

[the] notice or process in his possession with the necessary endorsenent
thereon,” he is liable to Wldstad for $200 "and for all damages sustai ned by"
Wl dstad. However, absent any findings by the District Court on the issue of
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whet her Dupont was liable to seize Martha's ot her personal property and,
having failed to do so, whether he should be |iable for damages, we remand to
the District Court for findings and conclusions on that issue.

| ssue 2.

132 VWhether the District Court erred in ruling that the July 22, 1994
injunction was still in effect as to the contract for deed after the court's
April 27, 1995 order.

133 In its January 21, 1997 Order on Mtions for Summary Judgnent and

Rati onal e, the

District Court determned that the July 22, 1994 Order of Judge Keedy

regardi ng the contract for deed was still in force and effect at the tinme the My
5, 1995 Wit of Execution was issued, therefore, Dupont was justified in not
executing on the wit. Wldstad contends that this was error on the part of the
District Court because the court's April 27, 1995 Order released all restraints
on his executing against the contract for deed.

134 There are four orders relating to the matters raised in this appeal: (1)
Judge Keedy's July 22, 1994 Order Granting Motion for Injunction; (2) the
February 8, 1995 Order of Judge Curtis; (3) the April 21, 1995 Tenporary
Restrai ning Order of Judge Lynpus; and (4) the April 27, 1995 Order and
Rational e of Judge Curtis. W wll analyze each of these orders in turn to
determ ne which, if any, of these orders may have been in force and effect at
the tinme the May 5, 1995 Wit of Execution was issued.

135 The July 22, 1994 order of Judge Keedy provided:
That the Sheriff's sale scheduled for the 25th of July,
1994, in which Dennis Ray Wl dstad attenpts to sell the
interest of Martha Doyle Wl dstad in a certain Contract For
Deed dated July 13, 1993 between John C. Doyl e and Martha

Doyl e as Sellers and Steve Fairbanks and Jill Fairbanks as
Buyers is hereby enjoined to further order of this Court
That the escrow agent, Escrow Services, Inc., is hereby

Ordered to turn over all funds received under the terns of the
above described contract to the Clerk of Court of Flathead
County, Peg. L. Bitney, to be held by her in an interest bearing
account pending further Order of this Court.

This order has two conponents, the first enjoining execution on the contract

for deed, and the second directing that the funds received by the escrow agent
under the contract for deed be held by the clerk of court until further order of
t he court.

136 The February 8, 1995 Order stayed an earlier wit of execution. It
commanded that any funds renoved fromthe escrow account established by

the July 22, 1994 order be returned to that account and retained by the bank
until such tinme as the court issued a further order. Hence, this order is nerely
to reinforce the earlier order enjoining execution on the escrow account.
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137 The April 21, 1995 order of Judge Lynpus tenporarily enjoined
Wl dstad and his attorney fromlevying upon the escrow account or any other
personal property owned by Martha. Wl dstad contends that, pursuant to 8
27-19-316, MCA, this order expired before the Wit of Execution was issued.
Section 27-19-316, MCA, provides, in pertinent part;
Contents and filing of restraining order granted
W t hout notice. Each tenporary restraining order granted
wi t hout notice nust:

(4) except as provided in 40-4-121 or Title 40, chapter
15, expire by its ternms within the tine after entry, not to exceed
10 days, as the court or judge fixes.

There are no cases construing this statute. Nonetheless, the plain | anguage of
the statute requires that a TRO granted w thout notice nust expire within ten

days. "lIn the construction of a statute, the office of the judge is sinply to
ascertain and declare what is in terns or in substance contained therein, not to
i nsert what has been onmtted or to omt what has been inserted." Section

1-2-101, MCA. Therefore, we hold that the April 21, 1995 order expired ten days
after it was entered.

138 This April 21, 1995 order was the only one of the four orders to enjoin

| evyi ng upon any personal property owned by Martha other than the contract

for deed or the escrow account. Since this order expired, by operation of |aw,
on May 1, 1995, Martha's personal property, other than the contract for deed
and the escrow account, was avail able for execution under the May 5, 1995

wit.

139 The April 27, 1995 order of Judge Curtis released to Wldstad "the
funds on deposit in this matter pursuant to this Court's Order of July 22,

1994." However, Judge Curtis did not release the contract for deed itself.
Therefore, the July 22, 1994 order enjoining execution on the contract for deed
was still in force and effect at the tine the May 5, 1995 Wit of Execution was
I ssued.

140 We note that when a wit of execution is facially valid, it should not be
left up to the sheriff to decide what orders are in effect or not in effect and
what property should be seized or not seized. The sheriff should sinply be
required to execute on a facially valid wit of execution, seize the property in
accordance with the law, and, if the other party disagrees with the wit of
execution, that party should be required to go to court to obtain an order to
quash the wit.

141 Under 8§ 7-32-2131(2), MCA, the damages for failure of a sheriff to

| evy as requested only apply to property "which is liable to be | evied upon or
sold.” In the case before us, while the July 22, 1994 order enjoining execution
on the contract for deed was still in force and effect, there was no injunction
or TRO preventing Dupont fromlevying upon Martha's personal property as

listed in the May 5, 1995 Wit of Execution or on the funds in the escrow
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account. Hence, Dupont may be liable to Wl dstad for damages for failing to
execute on the wit. The anount of those damages is in question, however.

142 Dupont contends that Wl dstad expanded by fiat the $33, 000 noney

j udgment he obtai ned against Martha in the dissolution decree on May 17,

1994, into a $141,000 judgnment on June 22, 1994, all wi thout an order of the
court as required by paragraph 10 of the dissolution decree. Accordingly, we
remand to the District Court for an evidentiary hearing on the issue of
damages.

143 Remanded to the District Court for further proceedings consistent with

thi s opinion.

/'S JAMES C. NELSON

We Concur:

/'Sl WLLIAM E. HUNT, SR
/'Sl JI' M REGNI ER

/'Sl TERRY N. TRI EVEI LER
/'Sl W WLLI AM LEAPHART
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