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Cerk
Justice JimRegnier delivered the opinion of the Court.

M1 Pursuant to Section I, Paragraph 3(c), Mntana Supreme Court 1996

Internal Operating Rules, the follow ng decision shall not be cited as precedent
but shall be filed as a public docunent with the Cerk of the Suprene Court

and shall be reported by case title, Suprenme Court cause nunber, and result to
the State Reporter Publishing Conpany and to West Group in the quarterly

tabl e of noncitable cases issued by this Court.

12 In Cctober 1995, plaintiff and appellant Russell J. Lundgren filed an
action in the District Court for the Seventh Judicial D strict in Dawson County
agai nst the Eastern Montana Community Mental Health Center and Peter

Bruno, a licensed professional counselor, alleging professional and nedica
negligence in connection with the preparation of a psychosexual evaluation in
whi ch Peter Bruno concl uded Lundgren had sexual |y abused his children. The
respondents subsequently filed a notion for summary judgnent on the grounds
that the applicable three-year statute of limtations barred Lundgren's suit. On
July 22, 1997, the District Court issued an order and menorandum granti ng

the respondents' notion for summary judgnent. It is fromthis order that
Lundgren presently appeals. For the reasons stated below, we affirm

13 The di spositive issue on appeal is whether the District Court erred in
granting Bruno and the Mental Health Center's notion for sunmmary judgnent.
FACTUAL AND PROCEDURAL BACKGROUND

14 Lundgren has three adult children, born of a first marriage whi ch ended

in divorce in 1968. In early Novenber 1990, Lundgren received a letter from

his 36-year-old son David, in which David accused Lundgren of sexually

abusing himas a child. At the time Lundgren received the letter, he was living
in Mles City, Montana, with his second wife, Patricia Lundgren, and their two
m nor children. In Decenber 1990, Lundgren's adult daughter, Cynthia, sent
Patricia a letter indicating that Lundgren had sexually abused her as a child as
wel | .

15 Concerned about the allegations of sexual abuse made by Lundgren's

adult children, Patricia urged Lundgren to seek counseling. On Decenber 26,

1990, Patricia separated from Lundgren, taking their two young children with

her to visit her nother in Florida. Prior to her return five weeks later, Patricia
asked that Lundgren nove out of the house, which he did. The two renmai ned
separated until their divorce in 1992.

16 In January 1991, Lundgren sought an evaluation from Peter Bruno, a

Li censed Professional Counselor at the Eastern Montana Conmunity Ment al

Heal th Center. Bruno conducted a battery of tests, and on January 15, 1991,
conpleted a lengthy witten psychosexual evaluation. In the evaluation, Bruno
expl ai ned that Lundgren's "psychol ogical results indicate that he uses the

def enses of repression and dissociation or dissinmulation. Thus . . . it is possible
that he has conmtted a sexual offense against his son and has no clear

menory of it." Mreover, anong Bruno' s diagnostic inpressions were the
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follow ng statenments: "The informati on reported above certainly suggests the
probability of a dissociative disorder. Because nmen who conmt sexual crines

are greatly conflicted, it is also possible that we are dealing with soneone here
who is pedophiliac and in strong denial."

17 On January 15, 1991, Lundgren signed three separate forns authorizing

the Mental Health Center to disclose the results of his psychosexual eval uation
to his wife Patricia, and his adult children, David and Cynthia. On January 31,
1991, Bruno wote a letter to Patricia, David, and Cynthia in which he

di scl osed his prelimnary findings. In the letter, Bruno explained that he had
told Lundgren "the only possible way | could see all the information fitting
together: He dissociates. In other words, he has done sonething to at | east
David and he has this walled off fromhis conscious mnd."

18 Lundgren received a copy of Bruno's letter, and on April 12, 1991,

wote a letter to Bruno term nating their professional relationship. Lundgren
subsequently consulted with two different psychol ogi sts, neither of whom
definitively refuted the results of Bruno's eval uation.

19 I n Septenber 1992, Lundgren |earned of the Fal se Menory Syndrone
Foundati on (FMSF), and attended an FMSF conference in Phil adel phia

sonetime during April 1993. Through the FVMSF, Lundgren |earned of Dr.

John Cannell, a psychiatrist in Mssoula, Montana. Dr. Cannell counsel ed and
exam ned Lundgren, and on March 17, 1995, conpleted a lengthy witten

opi nion in which he faulted the nethods and procedures Bruno used to prepare
hi s psychosexual eval uati on.

10 On March 29, 1995, Lundgren filed a claimw th the Montana Medi cal
Legal Panel. Lundgren subsequently filed suit in district court against Bruno
and the Mental Health Center on Cctober 4, 1995. On April 21, 1997, Bruno
and the Mental Health Center filed a notion for summary judgnent on the
grounds that Lundgren's suit was barred by § 27-2-204, MCA the three-year
statute of limtations for general tort actions, and by 8 27-2-205, MCA the
three-year statute of limtations for nedical nalpractice actions. The District
Court granted the respondents' notion for sunmary judgnent, and on August
1, 1997, entered its final judgnent dism ssing Lundgren's clains with
prej udi ce. On Septenber 2, 1997, Lundgren filed his notice of appeal fromthe
District Court's sunmary judgnent order.

STANDARD COF REVI EW

111 This Court's standard of review in appeals fromsummary judgnent

rulings is de novo. Treichel v. State Farm Mut. Auto. Ins. Co. (1997), 280

Mont. 443, 446, 930 P.2d 661, 663. (citing Motarie v. Northern Montana Joint

Ref use Disposal Dist. (1995), 274 Mont. 239, 242, 907 P.2d 154, 156; Mead

v. MS.B., Inc. (1994), 264 Mnt. 465, 470, 872 P.2d 782, 785). This Court
reviews a summary judgment order entered pursuant to Rule 56, MR Cv. P.

based on the sane criteria applied by the district court. Treichel, 280 Mont. at
446, 930 P.2d at 663 (citing Bruner v. Yellowstone County (1995), 272 Mont.

261, 264, 900 P.2d 901, 903).
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12 In proving that summary judgnment is appropriate:
The novant nust denonstrate that no genui ne issues of materi al
fact exist. Once this has been acconplished, the burden then
shifts to the non-noving party to prove by nore than nere
deni al and specul ation that a genuine issue does exist. Having
determ ned that genuine issues of naterial fact do not exist, the
court must then determ ne whether the noving party is entitled
to judgnent as a matter of law. [This Court] reviews the | ega
determ nations nade by the district court as to whether the court
erred.

Bruner, 272 Nbnt. at 264-65, 900 P.2d at 903.

13 Moreover, the "noving party has the burden of showi ng a conplete
absence of any genuine issue as to all facts considered nmaterial in |ight of the
substantive principles that entitle the noving party to judgnment as a matter of
| aw and all reasonable inferences are to be drawn in favor of the party
opposi ng summary judgnent." Kolar v. Bergo (1996), 280 Mont. 262, 266,
929 P.2d 867, 869.
DI SCUSSI ON

14 Bruno and the Mental Health Center filed a notion for sunmary

judgment, arguing that the applicable three-year statutes of limtations for
general and nedi cal negligence, codified at 88 27-2-204 and -205, MCA,
respectively, barred Lundgren's suit. The District Court agreed, concluding that
because Lundgren's clai maccrued in January 1991, but because he did not file
suit until October 1995, his action was tinme barred. In so doing, the court
enbar ked upon a collective di scussion of 88 27-2-204 and -205, MCA

ef fectively concluding that the three-year tinme linmtation contained in either
statute would operate as a valid bar to Lundgren's suit.

15 On appeal, Lundgren prelinmnarily asserts that the three-year statute of
limtations for general negligence actions, codified at § 27-2-204, MCA, and
the tolling provisions contained in 8 27-2-102(3), MCA apply to his clains

agai nst both Bruno and the Mental Health Center. In its order granting
respondents' notion, the District Court identified and di scussed both

§ 27-2-204, MCA, and 8§ 27-2-205, MCA, but did not specifically identify which of
the two statutes governs Lundgren's clains against Bruno and the Mental

Heal th Center.

116 Al though the court nmade no definitive determ nation as to the

applicable statute of limtations, its failure to do sois of no ultimate
consequence under the circunstances of this case. Both 8§ 27-2-204 and - 205,

MCA, provide for a three-year statute of limtations. Al though different tolling
provi sions apply to each statute, the court thoroughly discussed the factors

rel evant to each before concluding that Lundgren's "injuries do not fall within
the di scovery rul e exceptions, nor do exigent circunstances exist that woul d
permt the tolling of the statute on equitable grounds.”™ From our review,
however, it is clear that § 27-2-204, MCA, is the appropriate statute to apply
in this instance. Licensed professional counselors, such as Bruno, are not
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included in the specified professions listed in § 27-2-205, MCA. Likew se, the
Eastern Montana Conmmunity Mental Health Center is not a facility governed

by § 27-2-205, MCA. W wll, accordingly, confine our analysis to the
application of 8§ 27-2-204, MCA, and the corresponding tolling provisions of

§ 27-2-102(3), MCA

17 Section 27-2-204, MCA, sets forth the applicable period of Iimtations
for tort actions, providing specifically that "the period prescribed for the
conmmencenent of an action upon a liability not founded upon an instrunent
inwiting is within 3 years." Section 27-2-102(3), MCA codifies the
di scovery doctrine, which may toll the three-year statute of limtations
applicable to general tort actions under the follow ng circunstances:
The period of limtation does not begin on any claimor cause of
action for an injury to person or property until the facts
constituting the claimhave been discovered or, in the exercise
of due diligence, should have been di scovered by the injured
party if:
(a) the facts constituting the claimare by their nature
conceal ed or self-concealing; or
(b) before, during, or after the act causing the injury, the
def endant has taken action which prevents the injured party
fromdi scovering the injury or its cause.

Section 27-2-102(3), MCA

118 Although it did not specifically reference 8§ 27-2-102(3), MCA, inits
order granting the respondents' notion for summary judgnent, the D strict

Court concluded that Lundgren "was aware in 1991 that he was injured by M.
Bruno, yet failed to act upon that know edge for sone four (4) years." The
court determ ned that Lundgren's injuries were not of a self-concealing nature,
and concl uded that neither defendant had taken any action to prevent Lundgren
fromdi scovering those injuries. The court reasoned that "Bruno's actions are
the only reasonabl e explanation for the devel opnent of [Lundgren's] injuries,”
and wote that although Lundgren "knew or was on notice of Defendant

Bruno's role in his injuries, he did not diligently pursue his investigation of the
origin of those injuries, and the equities of the situation do not counsel for
tolling the statute of limtations."

19 On appeal, Lundgren argues the District Court erred in effectively

concl udi ng the discovery doctrine, codified at 8§ 27-2-102(3), MCA, does not
operate to toll the three-year statute of |imtations in this case. Mire
specifically, Lundgren asserts the District Court erred in concluding that,
because his injuries were not self-concealing and because the respondents had
not acted to conceal their allegedly negligent actions, Lundgren knew in 1991
that he had been injured by Bruno, and the three-year statute of l[imtations
began to run at that tine.

20 I n support of his assertion that his injury was indeed of a self-concealing
nature, Lundgren argues that when he first nmet with Bruno he
bel i eved he had not sexually abused his children, but clains Bruno convinced
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him"he was in fact guilty, or at least that he m ght be guilty.” Relying on
Bruno' s professional opinion, Lundgren argues, he continued to believe he

m ght have abused his children until he attended the FMSF conference in

Phil adel phia. It was not until he attended this FMSF conference, Lundgren
asserts, that he had reason to suspect Bruno had wonged him Because his
injuries were self-concealing, Lundgren argues the District Court erred in

concl uding he was aware of his injury and of the facts constituting his claim
as early as 1991, and that the applicable statute of limtations began to run at
that time. At a mninmm Lundgren asserts, there exists a genuine issue of
material fact as to when he discovered the facts constituting his claim

121 The respondents, in contrast, assert the undisputed facts of record
support the District Court's determnation that all of the facts constituting
Lundgren's claimhad occurred and were known to himon January 31, 1991

or shortly thereafter. Respondents note, for exanple, that it was in early 1991
that Lundgren received a copy of Bruno's letter to David, Cynthia, and
Patricia, explaining the results of Lundgren's psychosexual evaluation. After
receiving a copy of Bruno's letter, Lundgren wote to Bruno on April 12, 1991,
with the express purpose of termnating their professional relationship.
Respondents argue that the contents of Lundgren's April 12, 1991, letter, as
wel | as Lundgren's own deposition testinony, denonstrate that it was in early
1991 that Lundgren first believed Bruno had wonged him

22 Al t hough Lundgren argues otherw se on appeal, the undi sputed
evidence of record indicates it was indeed early in 1991 that Lundgren first
| earned of the facts constituting his claimagainst Bruno. Lundgren was upset
when he | earned of Bruno's January 31, 1991, letter in which the counsel or
expressed his opinion that Lundgren had "done sonething sexual" to his son
David. As a result of Bruno's revelation, Lundgren wote a letter to Bruno on
April 12, 1991, termnating their professional relationship. 1In that letter,
Lundgren wote:

The test that you planned for ne is not the reason for ny action.

I would welconme it if it in some way were to be used to clear

ny nane. But you yourself said that it wouldn't. The second

reason is that | really don't trust you. Wien | read the letter that

you sent to Pat and ny children you wi ped out any trust that I

had in you

123 Moreover, the follow ng deposition testinony indicates Lundgren
believed in 1991 that Bruno had wonged him
Q When did you first beconme aware that [Bruno] had done
sonething that you felt was a breach of your understanding with
hi nf

A My first tine was when | received -- when he wote

letters to ny children that | had no know edge about him

witing, because | had been seeing him and he had not told ne

his feelings about ne; and in the letter that he had witten to ny
children and ny wife, he basically said that | was guilty and that
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I was in denial and he was glad to be on their team and it was --

and this wasn't -- this wasn't -- | wasn't given any idea of this,
this cane as a conplete shock to nme, and that was the first tine
that | felt really bad about it. | was devastat ed.

24 Al though certain portions of Lundgren's deposition indicate he initially
struggled with the question of his own guilt or innocence in the face of Bruno's
eval uation, that he did so does not nean he was unaware that it was Bruno's
evaluation which led to the injuries of which he now conplains. For summary

j udgnment purposes, we will assune, as Lundgren alleges, that it was not until

he attended the FMSF conference or received Dr. Cannell's report that

Lundgren first received confirmation that Bruno had acted negligently in
prepari ng the psychosexual evaluation in question. Even assumng it was not
until 1993 that Lundgren received professional confirmation that he had not
sexual | y abused his children, it was in early 1991 that Lundgren first |earned
of Bruno's actions, questioned his conduct and the results contained in the
psychosexual evaluation, and thereby |earned of the "facts constituting his
claim" For the statute of limtations to begin, it is sufficient that a plaintiff
know his or her injuries were caused by acts which may have been w ongful.

See, e.g., Major v. North Valley Hosp. (1988), 233 Mnt. 25, 30, 759 P.2d

153, 156. Here, Lundgren knew in early 1991 that he had been injured, and

that it m ght have been Bruno's negligence which caused those injuries. As the
District Court concluded, "Bruno's actions are the only reasonabl e expl anation
for the devel opnent of [Lundgren's] injuries.”

25 Arguing that his injuries were self-concealing, Lundgren additionally
points to our decision in Blackburn v. Blue Muntain Wonen's Cinic (Mnt.
1997), 951 P.2d 1, 54 St. Rep. 1303, in which we held that the

"[n] ondi scl osure of information is, by its nature, self-concealing." Blackburn,
951 P.2d at 12, 54 St. Rep. at 1311. 1In the present case, Lundgren argues
Bruno furnished himwith false information in the psychosexual eval uati on,

and correspondingly withheld accurate information, and that his injuries were
thus of a self-concealing nature.

26 Having reviewed the record, we conclude Lundgren has not, in

substance, alleged that Bruno wi thheld accurate information, but rather that he
acted negligently in concluding Lundgren had sexually abused his children and

i n preparing Lundgren's psychosexual evaluation. Based on the foregoing, we
hold the District Court did not err in concluding Lundgren's injuries were not
of a self-concealing nature, and that he thus "knew or at |east suspected that
he was harnmed by M. Bruno's actions, yet pursued no |egal action until
apprised of his right to do so sone four (4) years later."

127 Wth reference to 8§ 27-2-102(3)(b), MCA, Lundgren argues the court

erred in concluding that, "[a]t no tine did Defendant Bruno hide the nethods

used in the psychosexual evaluation fromPlaintiff or inhibit Plaintiff's efforts
to refute his conclusions.” Instead, Lundgren asserts Bruno conceal ed his

al l egedly negligent actions in tw ways. First, Lundgren asserts Bruno acted

to conceal the truth when he originally gave Lundgren the allegedly fal se
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i nformati on contained in his psychosexual evaluation. Second, Lundgren
asserts that "each tinme Lundgren asked for a retraction and Bruno refused to
gi ve one," Bruno continued to conceal his alleged wongdoing, thereby tolling
the statute of limtations.

128 W conclude that Bruno, in explaining the results of his psychosexual
evaluation to Lundgren, was not acting to prevent Lundgren from di scovering

his alleged injury or its cause. Rather, Bruno was sinply rendering the

pr of essi onal opini on about which Lundgren now conpl ains. Moreover, that

Bruno | ater refused to retract the psychosexual evaluation or otherw se anmend
hi s opi nion, does not nmean he was attenpting to conceal Lundgren's injury or

its cause. Accordingly, we hold the District Court correctly concluded that the
"[d] efendants did not fraudulently conceal the allegedly negligent actions.”

129 Based on the foregoing, we hold the District Court correctly concl uded
there exists no question of fact precluding sunmary judgnent in respondents’
favor on the grounds that the three year statute of limtations bars Lundgren's
suit. We affirmthe decision of the District Court granting sunmary judgnent
in favor of Bruno and the Mental Health Center.

/'Sl JI'M REGN ER

We Concur:

IS J. A TURNAGE

/'Sl KARLA M GRAY

/Sl W WLLI AM LEAPHART
/'S JAMES C. NELSON
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