97-189

No. 97-189
IN THE SUPREME COURT OF THE STATE OF MONTANA

1998 MI 94

DALE A. SM TH,
Petitioner and Appell ant,
V.

STATE OF MONTANA, DRI VER S
| MPROVEMENT BUREAU,

Respondent and Respondent.

APPEAL FROM District Court of the Ei ghteenth Judicial,
In and for the County of Gallatin,
Honor abl e M chael A. Sal vagni, Judge Presiding.

COUNSEL OF RECORD:
For Appel |l ant:

Mat t hew P. Robi nson, Bozeman, Mbntana
For Respondents:

Honor abl e Joseph P. Mazurek, Attorney General; M cheal

Wl | enst ei n,

Assi stant Attorney Ceneral, Hel ena, Mntana

Susan Wrdal, City Attorney, Bozenan, Mntana

Submitted on Briefs: February 18, 1998
Deci ded: April 30, 1998

Fi | ed:

file:///IC|/Documents%20and%20Settings/cu1046/Desktop/opinions/97-189%200pinion.htm (1 of 6)4/25/2007 4:33:40 PM



97-189

G erk
Chi ef Justice J. A Turnage delivered the OQpinion of the Court.

11 Dale A. Smith was stopped on suspicion of driving under the influence
of alcohol (DU ) on Decenber 14, 1996. Wen he refused to submt to a
prelimnary al cohol screening test (PAST), his Montana driver's |license was
suspended pursuant to 8 61-8-409, MCA (1995). The Ei ghteenth Judi ci al
District Court, Gallatin County, upheld the suspension of Smth's |icense.
Sm th appeal s.

12 The issue is whether a conflict exists anong Montana's inplied consent
statutes rendering themunconstitutionally vague. In his appellate brief, Smth
al so argues that the District Court erred in concluding that he was properly
advi sed of the consequences of his refusal to take the PAST. Because Smith

did not argue this issue before the District Court, we will not review it on
appeal. See State v. Wods (1997), 283 Mont. 359, 372, 942 P.2d 88, 96-97.

13 Two City of Bozeman, Montana, police officers observed Snmth's

vehicle being driven on a city street without headlights at 1:15 a.m on
Decenber 14, 1996. The officers nmade a traffic stop, advising Smth, the
driver, of the reason. They detected a strong odor of an al coholic beverage on
Smith's breath. Smth admtted that he had been drinking, and he did not do
well on field sobriety maneuvers.

14 One of the officers read Smth a warning card whi ch stat ed:
Your physical test results indicate to me that your ability to
operate a notor vehicle safely may have been inpaired by the
al cohol that you have consuned.

Under Montana Law, | have the right to ask you to take a
prelimnary breath test to estimte your al cohol concentration
| evel .

You may refuse to take this test. However, if you do, your

driver's license will be suspended for six nonths. |f you have
refused to take a simlar test in the past 5 years, your driver's
license will be revoked for one year.

| will use the results of this test and the other physical tests to
hel p me deci de whether or not you should be arrested for

driving (or being in actual physical control of a notor vehicle)
whi l e under the influence of alcohol (or drugs).

WIl you take a prelimnary breath test?

Smth refused to submt to the PAST.
15 Smith was arrested and transported to the Gallatin County Detention
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Center, where he was read the Montana I nplied Consent Advisory form and

agreed to take the breath test. The result showed a bl ood al cohol
concentration of .158 percent. Smith was then inforned that his |icense was
suspended

as a result of his refusal to provide a sanple for the PAST. He began to argue
that he had not been advi sed, whereupon one of the officers retrieved the

advi sory card and showed it to him Snith then acknow edged that the

i nformati on had been read to himand asked, "Wy didn't you slap ne and

nmake ne |isten to you?"

16 Smth petitioned the District Court for review of his |icense suspension
on grounds that the past statute, 8 61-8-409, MCA (1995), and the inplied
consent statute, 8 61-8-403, MCA (1995), are vague because they are
irreconcil abl e when read together and therefore void. After a hearing, the
District Court ruled that 8 61-8-409, MCA (1995), is clear and does not
conflict with 8§ 61-8-403, MCA (1995). The court ordered Smith's driver's
i cense suspended for six nmonths fromthe date of original seizure, excluding
the time in which the license was restored pending the appeal of the suspension.
Smth's driving privil eges have been reinstated throughout these
pr oceedi ngs.

Di scussi on

17 Does a conflict anong Montana's inplied consent statutes render them
unconstitutionally vague?

8 As Smith points out, Mntana's "traditional" inplied consent lawis

i nvoked only after a notorist has been arrested for DU . See 8§ 61-8-402,

MCA (1995). The 1995 Montana Legi sl ature enacted an additional inplied

consent |aw providing for the use of pre-arrest PASTs for persons suspected

of driving under the influence. This law, codified at 8§ 61-8-409, MCA (1995),
requires notorists, upon particul arized suspicion, to submt to a portable
breath testing device which, if refused, mandates suspension or revocation of
the person's driver's license just as is provided for a post-arrest breath test
r ef usal

19 Section 61-8-409, MCA (1995), provides:
Prelim nary al cohol screening test. (1) A person who operates
or is in actual physical control of a vehicle upon ways of this
state open to the public is considered to have given consent to
a prelimnary al cohol screening test of the person's breath, for
the purpose of estinmating the person's al cohol concentration,
upon the request of a peace officer who has a particularized
suspi cion that the person was driving or in actual physical
control of a vehicle upon ways of this state open to the public
whi l e under the influence of alcohol or in violation of 61-8-410.
(2) The results of a screening test nay be used for
det erm ni ng whet her probabl e cause exists to believe a person
has vi ol ated 61-8-401, 61-8-406, or 61-8-410.
(3) The person's obligation to submt to a test under 61-8-402
is not satisfied by the person submtting to a prelimnary
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al cohol screening test pursuant to this section.

(4) The peace officer shall informthe person of the right
to refuse the test and that the refusal to submt to the prelimnary
al cohol screening test will result in the suspension or revocation

for up to 1 year of that person's driver's |icense.

(5) If the person refuses to submt to a test under this
section, a test will not be given. However, the refusal is sufficient
cause to suspend or revoke the person's driver's license as
provided in 61-8-402.

(6) A hearing as provided for in 61-8-403 nust be
avail able. The issues in the hearing nmust be |imted to determ ning
whet her a peace officer had a particul arized suspicion that
the person was driving or in actual physical control of a vehicle
upon ways of this state open to the public while under the
i nfluence of alcohol or in violation of 61-8-410 and whet her the
person refused to submt to the test.

(7) The provisions of 61-8-402 (2) through (7) that do
not conflict with this section are applicable to refusals under this
section. If a person refuses a test requested under 61-8-402 and
this section for the same incident, the departnent nay not
consi der each a separate refusal for purposes of suspension or
revocati on under 61-8-402.

(8) A test may not be conducted or requested under this
section unless both the peace officer and the instrunment used to
conduct the prelimnary al cohol screening test have been
certified by the departnent pursuant to rul es adopted under the
authority of 61-8-405(6).

10 Smith's unconstitutionality argunment relates to the hearing requirenents
under the statute. Section 61-8-409(6), MCA (1995), states that "[a] hearing

as provided for in 61-8-403 nust be available.” Smth points out that a hearing
under 8 61-8-403, MCA (1995), may include review of whether the person

was placed under arrest. But 8§ 61-8-409(6), MCA (1995), limts the issues at
the hearing to whether the peace officer had a particularized suspicion to stop
t he person and whether the person refused to submt to the test.

111 We begin with a presunption that statutes are constitutional. Mnroe
v. State (1994), 265 Mont. 1, 3, 873 P.2d 230, 231. Statutes which inpose
penal ties, however, either crimnal or civil, nust be clear and explicit, and

where such statutes are so vague and uncertain in their terns as to convey no
meani ng, the courts nust declare the penal provisions void. M ssoula High
School, Etc. v. Superintendent (1981), 196 Mont. 106, 112, 637 P.2d 1188,
1192. A statute nmay be unconstitutionally vague in two ways: on its face or
as applied in a particular situation. State v. Martel (1995), 273 Mont. 143,
149, 902 P.2d 14, 18. Smth clains that 8 61-8-409, MCA (1995), is vague on
its face and as applied to him Both clains are based on the perceived

i nconsi stenci es nenti oned above as to the breadth of hearings on |icense
suspensi on.

file:///C|/Documents%20and%20Settings/cu1046/Desktop/opinions/97-189%200pinion.htm (4 of 6)4/25/2007 4:33:40 PM



97-189

112 A statute is void if it fails to give a person of ordinary intelligence fair
notice that his contenpl ated conduct is forbidden. State v. Brogan (1995), 272
Mont. 156, 168, 900 P.2d 284, 291. |If the challenged statute is reasonably

clear in its application to the conduct of the person bringing the challenge, the
statute cannot be stricken on its face for vagueness. State v. Nye (1997), 283
Mont. 505, 514, 943 P.2d 96, 102. Although Smith has cited a nunber of

cases involving vagueness challenges to statutes, he has cited no cases on point
as to the type of statutory challenge he makes in this case.

113 Section 61-8-409, MCA (1995), clearly and distinctly provides that a
person who operates a vehicle upon public ways of the state of Montana is
deened to have given consent to a PAST and that refusal to submt to the

past will result in the suspension or revocation of that person's driver's
license for up to one year. W see nothing unclear in that portion of the
statute. The instructions given for the PAST clearly stated, "You may refuse
to take this test. However, if you do, your driver's license will be suspended
for six nonths."

14 Section 61-8-409(3), MCA (1995), clearly differentiates between a

PAST and a test under 8§ 61-8-402, MCA (1995): "The person's obligation to
submt to a test under 8§ 61-8-402 is not satisfied by the person submitting to a
prelimnary al cohol screening test pursuant to this section.” The PAST under

8§ 61-8-409, MCA (1995), is for the limted purpose of estimating a driver's

al cohol concentration and is not substantive evidence of the anount of al cohol
present in the driver's body. State v. Strizich (Mnt. 1997), 952 P.2d 1365,
___, 54 St.Rep. 1241, 1246. That purpose is different fromthe purpose of

the bl ood or breath tests under 8§ 61-8-402, MCA (1995): "for the purpose of
determ ni ng any neasured anount or detected presence of alcohol or drugs in

the person's body." The former assists the peace officer in determ ning

whet her there is probable cause to support an arrest, while the latter can be
used as substantive evidence in a crimnal prosecution to support a conviction
of DU . The issues at hearings on suspensions and revocations under the two
statutes are necessarily different; appropriately, the arrest requirenment is not
present in the instance of a past, because that test is adm nistered, based
upon particul arized suspicion, prior to arrest to help the officer determne if
an arrest is warranted.

115 [Inasnmuch as the issues which may be considered at a hearing under
subsection (4) of § 61-8-403, MCA (1995), differ fromthe provisions of § 61-8-409

(6),
MCA (1995), we rely on the rule of statutory construction that the
specific prevails over the general. A particular statutory intent controls over

a general one which is inconsistent with it. Section 1-2-102, MCA.  Further
when two statutes deal with a subject, one in general and conprehensive termns
and the other in mnute and nore definite terns, the nore definite statute w ||
prevail to the extent of any opposition between them In re Marriage of Jones
(1987), 226 Mont. 14, 16, 736 P.2d 94, 95.

116 Section 61-8-403, MCA (1995), may fairly be described as a general
statute concerni ng appeal s of suspensions and revocations of driver's |icenses
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under the inplied consent laws. Wile the issues to be considered at a |license
suspensi on or revocation hearing are laid out in subsection (4), the statute al so
deals with other matters relating to such appeals. Subsection (1) sets forth
when and where a petition to challenge a |icense suspension or revocation nust

be filed. Subsection (2) provides for notice to the state and representation

of the state at the hearing. Subsection (3) allows a stay of the suspension

or revocation pending the hearing. Subsection (5) states that the right of

appeal does not apply when the driver's license has been seized, suspended, or
revoked under tribal |aw

17 Section 61-8-409, MCA (1995), is the specific statute on PASTs,

i ncl udi ng hearings on |icense suspension or revocation based upon refusal to
submt to a PAST. Section 61-8-409(6), MCA (1995), specifies the issues

whi ch may be di scussed at a hearing on suspension or revocation of a driver's
| i cense when the suspension or revocation is based upon refusal to submt to
a PAST prior to arrest.

118 We conclude that Smith has not established a conflict anbng Montana's
i mplied consent statutes which renders themunconstitutionally vague either
on their face or as applied to him W therefore affirmthe judgnent of the
District Court upholding the suspension of Snmith's Montana driver's |icense.

IS J. A TURNAGE

W& concur:

/'S JAMES C. NELSON

/'Sl WLLIAM E. HUNT, SR
/'Sl W WLLI AM LEAPHART
'S/ TERRY N. TRI EVEI LER
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