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Cerk

Justice Janes C. Nel son delivered the Opinion of the Court.

11 This is an appeal by American Federal Savings Bank (American) from

the District Court's April 4, 1997 Order on Mdtion for Summary Judgnent

entered agai nst Anerican and in favor of Madison Valley Properties, Inc.

(Madi son). Madi son al so cross-appeals fromone of the court's rulings onits

cross-notion for summary judgnment. W reverse the trial court's decision as

to the issue on appeal; we affirmas to the issue on cross-appeal; and we

remand for further proceedings and entry of a judgnment consistent with this

opinion. Finally, we dismss with prejudice as noot Anmerican's appeal of the

summary judgnment rendered in favor of Valley Bank of Helena (Valley Bank).
Backgr ound

12 The di spositive facts are not in dispute. Davi d Gauvi n (Davi d)

operated a Hel ena excavation business. |In January 1991, Anmerican | oaned

David and his then wife, Mrlene, nearly $32,000 evidenced by a prom ssory

note and secured by a 1989 Caterpillar backhoe (the collateral or the

backhoe). American properly perfected its security interest in the collateral in
February 1991, by the filing of a financing statement with the Secretary of

State. David and Marlene divorced in 1992.

13 In the spring of 1994, David was injured and his |oan, then paid down

to under $14,000, went into default. Follow ng his accident, David advertised
hi s busi ness equi pnent, including the backhoe, for sale. On July 5, 1994,
representatives of Madi son cane to Hel ena, inspected the equipnment, and

agreed to purchase sone of it, including the backhoe, for a total price of
$35,000. As a deposit, Madison left a check for $5,000 payable to David and
to David's girlfriend, Debra Wite (Debra), with Debra. Debra was acting on
Davi d's behal f, apparently as his attorney in fact. Madison's representatives
then returned home. On that sane day Debra call ed American and asked for

and was given a current pay-off figure for David' s |oan. Debra also advised
American's enpl oyee, Jo Ann Jones (Jo Ann), that David would be selling the
backhoe and payi ng of f the | oan.

14 On July 7, 1994, a representative of Madison returned to Hel ena and
delivered to David and Debra a $30,000 check for the bal ance of the purchase
price. The check was payable to both David and Debra. Madison had actua
knowl edge of Anerican's perfected lien in David s equi pnent, and though
instructed to obtain lien releases at the tine of paynment, Madison's
representative failed to do so. Upon taking delivery of the $30, 000 check,
David and Debra drove from Hel ena to Bozeman where they cashed the check

at a local bank. The proceeds were paid to themin the formof $10,000 in
cash to David and a $20, 000 cashier's check payable to Debra.

15 The follow ng day, July 8, David went to Valley Bank in Hel ena and

presented the $20, 000 cashier's check showi ng his and Debra's endorsenents.
He then negotiated this check and purchased fromthe proceeds a Vall ey Bank
cashier's check payable to Anerican for $13,703.31. This check was in the
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anmount of and designated as the pay-off for his Anmerican | oan.

16 That sane day, the Valley Bank cashier's check was delivered to

American by nmeans and person(s) undetermi ned. In any event, the check for

the | oan pay-off was on the desk of |oan officer Della Ranard (Della) when she
returned fromlunch. On finding the check, Della stanped "PAI D' on the

prom ssory note; executed a lien release to be sent to the Secretary of State;
pl aced the note and lien release in envelopes for mailing; and deposited the
envel opes with the encl osed docunents in Anerican's outgoing mail basket.

17 Later on July 8, however, Della received a call from Vall ey Bank.

Val | ey Bank advi sed Della that Debra had notified the Bank that the $20, 000
check fromthe Bozeman bank payabl e to her which David used to purchase

the Val |l ey Bank cashier's check payable to American was stolen and that her
endor senment was forged by David. Valley Bank requested Della to stop the
pay-off of David's loan. This Della did. She then retrieved the note marked
"PAID'" and the lien release fromthe outgoing nmail basket and wote "Stanped

in error” next to the "PAID' stanp on the note and thereafter regarded the note
as still unpaid. Subsequently, Valley Bank called again, and, at its request,
Della returned the Valley Bank cashier's check to that institution.

18 On July 15, David and Debra went to Valley Bank. The District Court
found that at that tinme Valley Bank | earned that the original $20,000 check had

not been stolen from Debra nor had her signature been forged. |In any event,
Debra requested and obtai ned the return of her $20,000 check, and the two |eft
the Bank for parts unknown. Anerican's loan was not repaid and its lien on

the collateral purchased by Madi son was not rel eased (except to the extent that
it was replaced by a cash bond filed by Madison as part of this litigation which
cash bond has now been paid over to Madison as a result of the trial court's
deci si on).

19 Subsequent |y, American sued David and Marlene to recover on the

note. Anerican also sued Madi son to recover possession of the collateral.

Debra was added as a defendant in an amended conplaint. Madison counter-clained
seeking to quiet its title to the collateral it purchased fromDavid as

agai nst Anerican's perfected security interest. Subsequently, by a second

amended conpl ai nt, Anerican joined Valley Bank as a defendant on the

theory that, if American lost its rights in the collateral as agai nst Madi son, then
American should be indemified by Valley Bank.

110 Fol |l owi ng di scovery, American and Madi son filed cross-notions for
summary judgnent. After briefing and a hearing, the District Court ruled in
favor of Madi son and agai nst Anerican hol di ng that Mdi son had superi or
rights in the collateral but that Anmerican had not agreed to David' s sale of the
collateral in a manner inconsistent with its security agreenent. Anerican
timely appeal ed and Madi son cross-appeal ed. Anerican al so appeal ed t he
court's sunmary judgnent in favor of Valley Bank.

| ssues

11 In American's appeal we address the issue of which party--American or
Madi son--has superior rights to the collateral in dispute. By way of its cross-
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appeal ,
Madi son rai ses the issue of whether Anerican waived its rights under
its witten security agreenment by acquiescing to David's sale of the coll ateral
in a manner inconsistent with the terns of the security agreenent. W will
address each of these issues in turn. W also sunmmarily di spose of Anerican's
appeal agai nst Val |l ey Bank.

St andard of Revi ew

12 This case is on appeal fromthe trial court's decision on cross-notions
for summary judgnment filed by Anerican and by Madi son. Qur standard of
review in appeals froma district court's summary judgnent ruling is de novo;
we apply the sane criteria and evaluation as the district court based on Rule
56, MR Cv.P. The initial burden is on the novant to denponstrate that there
exi st no genuine issues of material fact. That having been acconplished, the
burden then shifts to the non-noving party to show, by nore than nere deni al
and specul ation, that genuine issues of material fact do exist. |If the court
concludes that there are no genuine issues of material fact, then it mnust
det erm ne whether the noving party is entitled to judgnment as a matter of |aw
Qur review of the court's legal conclusions is plenary. Mntana Public Enp.
Assoc. v. Dept. of Transportation, 1998 Mr 17, 18, _  Mnt. _ , 18, _
P.2d __ , 1 8 55 St. Rep. 60, § 8 (citations omtted). |In the case at bar, since
the facts are not disputed, we need only determ ne whether the District Court's
application of the law to these facts is correct.

Di scussi on

113 The ultimate question to be answered in every conmercial transaction

gone bad is: "W is to bear the loss; who will be the 'stuckee' ?" 1In the instant
case, the trial court determned that party to be Arerican. 1In so ruling, the
court reasoned that Anmerican had not in any way consented to David' s sale of
the coll ateral as contenplated by § 30-9-306(2), MCA, when it cooperated in
giving Debra a | oan pay-off figure. Nonetheless, the District Court held that
American's perfected lien along with the underlying debt was di scharged
pursuant to 8 30-3-310(1), MCA, when Anerican took the Valley Bank

cashier's check. The court agreed with Madison's argunent that Anerican had
no obligation to return the Valley Bank cashier's check and that, in doing so,
American waived its absolute right to insist that Valley Bank honor the check
and to paynent.

114 Subject to exceptions not applicable here, the parties do not dispute
that, as between a holder of a perfected security interest in collateral (here,
American) and a purchaser of that collateral (Mudison), the security interest
follows the collateral and any identifiable proceeds therefrom notw thstanding
sal e, exchange or other disposition, unless the disposition was authorized by
the secured party in the security agreenent or otherwi se. Section 30-9-306(2),
MCA. Therefore, unless Anerican lost its lien, its security interest takes
priority notw thstandi ng Madi son's purchase of the collateral. It is this
question of which party has superior rights in the collateral that we first
addr ess.

l.

115 Which party--American or Mdison--has superior rights in the
collateral ?
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116 Commercial paper is a vital conmponent of the econony of this and

other nations and is the nmeans by which comrerce is transacted. Accordingly,
rul es governing the issuance, utilization, honoring and di shonoring of
commerci al paper have devel oped over tinme and have been uniformy accepted
and applied. Qur present rules find their origins in the Law Merchant of

Engl and. Previously codified as the Uniform Sales Act and Uniform

Negoti abl e Instrunments Law, Montana, |ike other states, has now enacted these
and other comrercial |aws through its adoption of the Uniform Commercia

Code (UCC). The transactions here at issue are governed by these | aws and

in particular by the laws pertaining to negotiable instrunents codified in Title
30, Chapter 3 of the Montana Code Annot at ed.

117 "Checks" are negotiable instruments and enconpass drafts, cashier's
checks and teller's checks. Section 30-3-104(1) and (6), MCA. A cashier's
check is a draft with respect to which the drawer and drawee are the sane
bank or branches of the sane bank. Section 30-3-104(7), MCA. Acceptance

of a draft is the drawee's signed agreenent to honor the draft as presented.
Section 30-3-410(1), MCA

118 G ting Kaufman v. Chase Manhattan Bank, N. A (S.D.N Y. 1973), 370

F. Supp. 276, 279, and other authorities, Madison argues that a cashier's check
is the equival ent of cash because the issuing bank stands behind the check and
pl edges its resources to the paynent of the amount of the check on
presentation. According to Madison, a bank may not di shonor such an
instrunent, for to do so would be inconsistent with the issuing bank's
representati ons and woul d underm ne public confidence in the bank and its
checks and thus deprive the cashier's check of its essential utility as a "cash
equi valent”. Accordingly, Mudison contends that Valley Bank's cashier's

check was good as against all the world and was i npervious to di shonor.

Thus, Madi son contends that American had the right and obligation to hold the
cashier's check, to refuse Valley Bank's request to return the instrunent, to
insist that the check be paid according to its ternms, and to apply the proceeds
of the check in discharge of David's |oan and lien. According to Madi son and
the trial court, the fact that American "gratuitously" returned the check to
Val | ey Bank, did not obviate Arerican's obligation to discharge David s |oan
and to release its lien on the collateral.

119 G ven Madi son's argunents and the trial court's reasoning al ong these
lines, it is appropriate that we begin our analysis by expressing our

di sagreenment with Madison's basic prem se--that an issuing bank may not

di shonor its cashier's check. Wiile it is true that cashier's checks may be
consi dered as "cash equivalents” in the mnds of the public and in comrerci al
trade, and while various courts and conmentators have taken the view,

typically on public policy grounds, that an issuing bank may not assert its own
def enses agai nst or dishonor its cashier's check, this rule is neither as universa
nor as absol ute as Madi son suggests. (See, for exanple, Stringfellow v. First
American Nat. Bank (Tenn. 1994), 878 S.W2d 940. Although the appellate

court ultimately sides with Madi son's approach, the appellate court discusses
the differing lines of authority and the argunents for each.)
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120 Inportantly, "nothing in the U C C suggests that cashier's checks

shoul d be treated differently fromother instrunments subject to Articles 3 and
4 [Title 30, chapters 3 and 4, MCA]." Farners & Merchants State Bank v.
Western Bank (9th Gr. 1987), 841 F.2d 1433, 1440. See also Equitable Trust
Co. v. G & MConst. Corp. (D. M. 1982), 544 F. Supp. 736, 746; Santos v.

First Nat'l State Bank of N.J. (N.J. Super.C.App.D v. 1982), 451 A 2d 401,
406.

121 Thus, and despite the "cash equival ent” approach, other courts have
acknow edged that in limted circunstances an issuing bank nmay di shonor its
cashier's check. See, for exanple, the followi ng and the cases cited therein:
Farmers & Merchants State Bank, 841 F.2d at 1438-41; CGodat v. Mercantile
Bank of Northwest Cy. (M. Ct.App. E.D. 1994), 884 S W 2d 1, 3-4;
Rezapol vi v. First Nat. Bank of Maryland (M. 1983), 459 A 2d 183, 188-89.
Appropriate to our later discussion in this opinion, the Maryland Court of
Appeal s in Rezapolvi stated
Despite the | anguage in sone opinions suggesting that a

bank may never di shonor its cashier's check, courts have

recogni zed that a bank nmay do so under very limted conditions.

These are where the holder has dealt with the bank in

connection with the transaction or is not a holder in due course,

and where the cashier's check was obtained by fraud upon the

bank or under certain circunstances, where there was no

consideration given to the bank for the instrunent.

Rezapol vi, 459 A 2d at 188-89.

22 Accordingly, contrary to Madi son's basic argunent, dependi ng upon the

status of the funds used to purchase the Valley Bank cashier's check and

Anerican's status--i.e., whether it was or was not a holder in due course under

the UCC as regards this transaction--American was not in the unassail able

position that Mdison argues it was. Indeed, the fact that the aborted | oan

pay-of f at issue here was initiated by the delivery of a cashier's check does not, in
and of itself, dispose of this case. Rather, it is necessary that we | ook to other
provi sions of Montana's UCC as those are applicable to the case sub judice.

123 Underlying the District Court's decision and Madi son's argunents is the
prem se that Anerican initially took the Valley Bank cashier's check for val ue,
in good faith and without notice of any defect or defense with the result that
the subsequent notice of the stolen nature of the funds used to purchase the

i nstrunent did not defeat American's ability to negotiate the Valley Bank
cashier's check free of defenses. The trial court and Madi son reason that
American's return of the check instead of presenting it for paynent was a

gratuitous act. Thus, the debt was still deened discharged and the lien
rel eased
24 For this approach to be legally supportable, however, it nust first be

est abli shed that Anerican was a holder in due course--a concept not addressed
inthe trial court's decision. That is, if American enjoyed hol der-in-due-course
status before it returned the check to Valley Bank, then Madi son and the tria
court are correct. Anerican could have presented the check to Valley Bank

for paynent free of defenses and it should have insisted that Valley Bank pay
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the check. Section 30-3-305, MCA

125 If American was not a holder in due course, then 30- 3- 306, MCA,

comes into play. This section provides:
A person taking an instrunent, other than a person having rights
of a holder in due course, is subject to a claimof a property or
possessory right in the instrunment or its proceeds, including a
claimto rescind a negotiation and to recover the instrunent or
its proceeds. A person having rights of a holder in due course
takes free of the claimto the instrunent.

Thus, since David stole the funds he used to purchase the Valley Bank

cashier's check delivered to Anerican, Anerican's claimto the check was

subject to Debra's ownership interest in the funds stolen to purchase it.
Furthernore, Anerican's claimto the check was subject to Valley Bank's

ability to refuse paynent and assert Debra's ownership interest as a defense,
subject only to joining Debra in the lawsuit to al so personally assert her claim
of theft. Section 30-3-305(3), MCA. See also Oficial Corment No. 4 to

1991 Anendnent of § 30-3-305, MCA. Accordingly, whether Anmerican was

a holder in due course of the Valley Bank cashier's check is critical.

126 Under 8§ 30-3-302(1), MCA, a holder in due course is one who hol ds
an instrunment if:

(a) the instrunment when issued or negotiated to the hol der
does not bear such apparent evidence of forgery or alteration or
is not otherwise so irregular or inconplete as to call into
question its authenticity; and

(b) the holder took the instrunent:

(1) for val ue;

(ii) in good faith;

(iii) wthout notice that it is overdue or has been
di shonored or that there is an uncured default with respect to
paynment of another instrument issued as part of the same series;

(iv) without notice that the instrunent contains an
unaut hori zed signature or has been altered,;

(v) without notice of any claimto the instrunent stated in

30- 3-306; and

(vi) without notice that any party to the instrument has

any defense or claimin recoupnent stated in 30-3-305(1).

The el enents of this statute being in the conjunctive, all nust be present; the
failure to neet any one of the requirenents defeats the hol der-in-due-course
status. Farmers & Merchants State Bank, 841 F.2d at 1443; Godat, 884

S.wW2d at 5.

127 1n short, unless American could have denonstrated that it had al ready

taken the instrunment in good faith and for value at the tine it was notified that
the funds used to purchase the Vall ey Bank check were stolen, then it was not

a holder in due course and, as pointed out above, Anerican's claimto the

check woul d have been subject to Debra's property interest in the check (8§ 30-3-306,
MCA)

and to Valley Bank's ability to dishonor the instrunent (8§ 30-3-305(3),

file:///C|/Documents%20and%20Setti ngs/cu1046/Desktop/opi nions/97-368%200pi nion.htm (7 of 14)4/25/2007 4:31:43 PM



97-368

MCA, and Rezapolvi, 459 A 2d at 188-89). It follows, then, that we

nmust determ ne whether, on the facts here, Anerican satisfied the statutory
requi rements for obtaining holder-in-due-course status. W conclude that it
did not.

128 While American initially received the Valley Bank check in good faith
and wi thout notice of the underlying theft,
once Anerican was advised of the
theft it could not go forward in "good faith" and "w thout notice" of Debra's
adverse claimand Vall ey Bank's defenses. "Good faith" nmeans "honesty in
fact and the observance of reasonable comercial standards of fair dealing.”
Section 30-3-102(1)(d), MCA
Al though fair dealing is a broad termthat nust be defined in
context, it is clear that it is concerned with the fairness of
conduct rather than the care with which an act is performed.

Uni form Comrerci al Code 8 3-103 cnt. 4, 2 U.L.A 24 (1990). W would be
har d- pressed to concl ude that honesty in fact and fairness of conduct would
allow a financial institution to negotiate an instrunent once having been
notified that the instrunent was stolen or was purchased with stolen funds.

29 As to notice, "[n]otice, knowl edge or a notice or notification received
by an organi zation is effective for a particular transaction fromthe tine when
it is brought to the attention of the individual conducting that transaction.

" Section 30-1-201(27), MCA. "To be effective, notice nust be received at
such tinme and in such nmanner as to give a reasonable opportunity to act on it."
Section 30-3-302(6), MCA. There is no dispute that American was notified of
the theft of funds used to purchase the Valley Bank check prior to the note
mar ked "PAI D' and the lien rel ease | eaving American's business prem ses. At
the time it received notice, Arerican still had tine and was fully capabl e of
reversing the admnistrative steps it had taken to process the | oan pay-off.
Thus, the notice of the theft given Anmerican by Valley Bank was an effective
notice that Anerican could not sinply ignore.

130 Gven the timng of the delivery of the Valley Bank cashier's check to
Anerican foll owed by American's processing of the |oan pay-off and the
subsequent notice of the stolen nature of the funds, the crucial inquiry then
beconmes: Had Anerican taken the instrunent "for value" by the tine notice

was received? |If Anerican took the cashier's check for value prior to Valley
Bank's notice, then all of the 8 30-3-302(1), MCA, elenents would have been
satisfied and Anerican woul d have enjoyed the status of a holder in due

course. To the contrary, if, at the tinme of Valley Bank's notification, Anerican
had not yet given value for the check--if Anerican had not yet irrevocably
changed its position--then the statutory el enents woul d not have been satisfied
(and could not thereafter be satisfied) and American would not be a holder in
due course.

131 "Value" is defined in § 30-3-303, MCA. This statute, in pertinent part,
provi des:

(1) An instrunent is issued or transferred for value if:

(a) the instrunent is issued or transferred for a prom se
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of performance, to the extent that the prom se has been
per f or med;

(b) the transferee acquires a security interest or other lien
in the instrunent other than a |ien obtained by judicia
pr oceedi ngs;

(c) the instrunent is issued or transferred as paynent of,
or as security for, an existing obligation of any person, whether
or not the obligation is due;

(d) the instrunent is issued or transferred in exchange for
a negotiable instrunent; or

(e) the instrunent is issued or transferred in exchange for
the incurring of an irrevocable obligation to a third party by the
person taking the instrunent.

132 Anerican argues that the applicable provision of this statute is
subsection (1)(a); Madison contends that subsection (1)(c) controls. W
conclude that it is unnecessary that we deci de which subsection is appropriate,
for under either American did not give value or irrevocably change its position
bef ore receiving Valley Bank's notice.

133 As noted by the court in Godat:
"One can only take 'for value' by giving in return sonething
value' to the one fromwhomthe instrunent is taken." "Good
faith" is in large part a subjective test but "for value" is
objective. Plaintiff's position essentially elimnates the objective
"for value" requirenment by substituting therefore a subjective
belief that value is being given. The prem se of the "holder in
due course" doctrine is to protect those persons who part with
somet hing of value in reliance on the negotiability of a check or
ot her instrunent. Persons who give up nothing of value do not
need the protection of the doctrine because they put nothing at
ri sk and gi ve up not hi ng.

of

CGodat, 884 S.W2d at 6 (citing Blue Cross Health Services v. Sauer
(M. Ct. App. 1990), 800 S.W2d 72).

1 34 That was Anerican's situation here. Wen it first received the Valley
Bank cashier's check, Anerican had no notice or know edge of the stol en

nature of the funds. Neither had it parted with value, however. Anerican's
stanping the note "PAID, " its executing the lien release, and its placing these
docunents in the outgoing nmail basket, were nerely internal admnistrative
actions which, up until the point in time that the docunents were placed into

t he possession of the post office for delivery, did not irrevocably commt
Anerican to the pay-off. To that point, Anerican was just as capabl e of

adm nistratively reversing the steps it had taken to process the |oan pay-off as
it was in performng those steps in the first place. The note had not actually
been returned "pai d' nor had Arerican's lien actually been rel eased.

American had not irrevocably changed its position. At the point it received
notice from Vall ey Bank, nothing which American had acconplished in

processing the | oan pay-off had any effect on American's secured position.

oj ectively, at that point, American had given up nothing; it had put nothing
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at risk. Anmerican had not given val ue--even assuning that it subjectively
bel i eved that val ue was being given when it commenced the | oan pay-off
process. Godat, 884 S.W2d at 6.

135 Putting this within the framework of 8 30-3-303(1)(a), MCA, Anerican

effectively agreed that it would discharge the note and release the lien on
Davi d' s equi pnent in exchange for paynent of his debt. American was in the
process of performng its end of this bargain when it was notified by Valley
Bank of the underlying stolen nature of the funds which had been transferred

to American. If (1)(a) is the applicable subsection, after notification American
woul d be a holder in due course only to the extent that it had actually
perforned, i.e., to the extent that it had actually discharged the note and

rel eased the collateral lien. See Hawkland & Lawence UCC Series 8§ 3-303:02 (1994).
The holder is, in essence, required to mtigate the

damages of the party having the defense. Discovering a defense
to the instrunent he bargained for will usually permt the hol der
to suspend the remai nder of his counter-performance. Not being
required to perform the holder is not given holder in due course
status and is, thus, not permtted to increase the obligor's |oss by
rendering an excused performance. The holder is not usually
harmed by hi s suspension of performance. Since a negotiable
instrunent is sinply a pronmise to pay noney, the holder will not
be deprived, as in the case of a contract to purchase goods, of
sone needed conmodity.

Hawkl and & Law ence UCC Series § 3-303:02 (1994). Since Anerican was

fully capable of adm nistratively undoing the |oan pay-off and retaining its
secured position, it was required to suspend performance. Had it proceeded
in the face of Valley Bank's notice, Anmerican could not have cl ai med

hol der -i n- due- course status.

136 Simlarly, in the context of 8 30-3-303(1)(c), MCA the result is the

same on these facts. Wile the Valley Bank check was issued to Anerican in
paynent of David' s antecedent obligation, American had not given val ue

because it had not actually released its security interest in the collateral; it had
not irrevocably commtted itself to the transaction; it had not put its secured
position at risk. Again, while it had taken certain internal adm nistrative steps
toward di scharging the note and releasing the lien, those could all be

adm ni stratively rescinded and, in fact, were rescinded. Having not

irrevocably released its security interest, American had not taken the Vall ey
Bank cashier's check for value by the tine it received notice. See Hawkl and

& Lawrence UCC Series § 3-303:06 (1994).

137 In short, under either 8 30-3-303(1)(a) or (1)(c), MCA Anerican did

not give value and was, therefore, not a holder in due course. It took the
cashier's check subject to Debra's possessory and property interest and subject
to Vall ey Bank's defenses.

138 As regards the trial court's reliance on 8 30-3-310(1), MCA we
conclude that the court erred by not first determ ning whether Anmerican was
a holder in due course of the cashier's check. Section 30-3-310(1), MCA
provides, in pertinent part:
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Unl ess otherwi se agreed, if a . . . cashier's check . . . is taken for
an obligation, the obligation is discharged to the sane extent

di scharge would result if an anpbunt of noney equal to the

amount of the instrunent were taken in paynent of the

obl i gati on.

Madi son mai ntains that, under this |aw of "absol ute paynent," the
payee/ obl i gee (here, Anmerican) who takes a cashier's check no | onger has
recourse against the remtter/obligor (David) because the obligation is

di scharged with the result that the payee/obligee (American) has recourse only
on the instrunment against the issuing bank (here, Valley Bank).

139 As a general proposition, we do not disagree. |If, in fact, American
"took" the Valley Bank cashier's check for David' s obligation, then, clearly,
under 8§ 30-3-310(1), MCA, David' s obligation is discharged and Madi son

nmust prevail as against American. This, however, begs the question: Did
American "take" the Valley Bank cashier's check under the facts of this case?
For the reasons set forth above, we determine that it did not.

1740 Moreover, both parties and the trial court rely on Transanerica

I nsurance Conpany v. Long (WD. Pa. 1970), 318 F. Supp. 156, in support of

their respective positions. W do not find this case at odds wi th our decision
here. While the court ruled that cashier's checks are |like noney and that title
passes with delivery, the court also nade it clear that if the recipient takes
stolen funds with know edge of the theft--with nmala fides, in the words of the
court--then the holder's title will be defeated. Transanerica, 318 F.Supp. at
160. Again, in the case at bar, before Anerican "took" the cashier's check it
had received notice of the stolen nature of the funds used to purchase the
Val | ey Bank cashier's check. Under such circunstances its title would be

def ecti ve.

141 Finally, our discussion would not be conplete without al so observing

that this case seem ngly proves the adage that "no good deed goes

unpuni shed. " In spite of doing what nost woul d agree was honest,

responsible, fair and norally correct, American's reward for "doing the right
thing" was the loss of its security interest and any real ability to obtain
paynment for the loan it made to David. Anerican was determned to be the
"stuckee" despite its being the | east blanmeworthy of all of the participants in
this unfortunate case.

142 O the players, Madison was in the best position to protect itself. It
had constructive and actual know edge of Anerican's security interest. Yet, it
delivered two checks payable to David and Debra w thout taking any of the
comrercially reasonable steps to protect its purchase that are comon in these
sorts of transactions. Madison could have insisted on the lien rel ease before
paynment; it could have withheld part of the paynent pending the lien rel ease;
it could have confirmed the pay-off anmount and paid part of the proceeds
directly to American; it could have made paynent jointly to Anerican to the
extent of its security interest; it could have gone with David to Anerican and
wi t nessed the pay-off and obtained a release; or it could have escrowed the
paynment until the lien rel ease was obtained. Madison did none of these things.
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Instead, it nerely relied on David's bald assurance that Anerican's |ien would
be released.

143 Li kewi se, Valley Bank could have verified that Debra's endorsenent on

t he Bozeman bank's check used to purchase the $20, 000 cashier's check was

valid. It did not. Then, of course, there are the real culprits, David and Debra,
whose scam | eft Madi son, American and Valley Bank all hol ding the bag.

144 In a shoot-out using the weapons of the UCC, there is no guarantee that

the survivor will be the party wearing the white hat. Fortunately however, on
the facts of this case, the proper application of the code produces not only the
correct legal result, but also the one nost justifiable froma good public policy,
common sense and basic fairness point of view

145 We hold that the District Court's decision on summary judgnment
awar di ng superior rights in the collateral to Madison was in error and must be
reversed.

1.

146 Did Arerican waive its rights under its witten security agreenent by
acqui escing to David's sale of the collateral in a nmanner inconsistent with the
terms of the security agreenent.

147 By way of cross appeal, Madison argues that the District Court erred

in not ruling that American waived its rights under its witten security
agreenent and, thus, extinguished its lien by "authorizing” David' s sale of the
collateral. Specifically, on July 5, 1994, Debra called Anerican to advise that
the I oan would be paid off and to obtain the pay-off figure. Jo Ann testified
that she answered "good, I'Il tell Della," when Debra stated that they
(presumably David and Debra) were selling off the | oader and expected to pay
off the | oan by Thursday, July 7th. Madison contends that in her July 5, 1994
conversation with Debra, Jo Ann, with know edge of the troubled history of

the loan, with knowl edge of Anmerican's security interest, and with know edge
that the security agreenent forbade sale of the collateral without witten
consent, nonet hel ess acqui esced in the disposal of the collateral wthout

cont enmpor aneousl y i nposing conmercially reasonable restrictions on the sale.

Mor eover, Madi son maintains that a secured party authorizes its debtors' sale
of the collateral when it accepts the proceeds fromthe sale.

148 The District Court concluded that Anerican did not in any way consent

to the sale and to the extinguishnment of its security interest as contenpl ated
by § 30-9-306(2), MCA, by nerely cooperating in giving Debra a pay-off

figure. We agree with the trial court on this issue.

149 Section 30-9-306(2), MCA, provides:

Except where this chapter otherw se provides, a security
interest continues in collateral notw thstanding sal e, exchange,
or other disposition thereof unless the disposition was
aut hori zed by the secured party in the security agreenment or
ot herwi se, and al so continues in any identifiable proceeds
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i ncluding collections received by the debtor.

[ T he theory of subsection 9-306(2) and the other cutoff

provisions in the [UCC] is that, if the secured party authorizes
the sale, he or she should not legitimately be able to continue to
| ook to the collateral as security. Further, a buyer under such
circunstances is justified in believing that the collateral wll not
be | ooked to. However, when both the secured party and the

buyer of the collateral expect the secured party to continue to

|l ook to the collateral as security, neither of those justifications
exist. In 1990, the Permanent Editorial Board approved PEB
Commentary No. 3 and suppl enented the second paragraph of

official Conment 3 to Section 9-306; both the Cormentary and

t he suppl emented Comrent confirmthe Editorial Board's

position that a transferee will not acquire the collateral free and
clear of the security interest if the secured party authorizes the
di sposition subject to his or her security interest.

Hawkl and, Lord & Lewis UCC Series § 9-306:2 (1997).

150 In the case at bar, we cannot conclude that despite whatever know edge
of the history of David' s |oan she had at the tinme, Jo Ann's coment "good, 1'I|

tell Della,” in the context in which it was nade, could have been construed by
anyone as Anerican's authorization or acqui escence that the | oader could be
sold free of Anerican's perfected security interest. 1In fact, the evidence is

overwhelmngly to the contrary. The record gives every indication that Debra,
Davi d, Madi son and Anerican all understood that David's | oan woul d be paid
fromthe proceeds of the sale of the equipnment to Madi son and that the

di sposition of the collateral was subject to American's security interest. There
is no factual basis in the record here to concl ude otherw se.

151 WMadison al so argues that American waived its rights under the security
agreenment. It is well established, however, that waiver is the voluntary,
intentional relinquishment of a known right and will be declared only when the
wai ving party clearly manifests such an intention. MG egor v. Mmrer

(1986), 220 Mont. 98, 110, 714 P.2d 536, 543 (citations omtted). The

presence of voluntariness and requisite intent are necessarily questions of fact.
McG egor, 220 Mont at 110, 714 P.2d at 544. Again, there is no evidence in

the record on appeal that American waived its rights under the security
agreenment. Indeed, the evidence is to the contrary. The trial court's finding
that Anerican did not consent to or authorize the sale of the collateral free of
its security interest is supported by substantial evidence and nust be uphel d.

152 Finally, we find no nerit to Madison's argunent that Anerican

accepted the proceeds fromthe sale of the collateral and, thus, discharged
David's obligation. As pointed out above, Anerican did not accept the Vall ey
Bank cashier's check, but, in fact, returned it to Valley Bank. Anerican has
never received any of the proceeds of the sale of the collateral.

153 We reject Madison's argunents on its cross appeal and affirmon this
i ssue.
[,
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154 The judgnent agai nst Vall ey Bank.

155 The District Court also rendered summary judgnment in favor of Valley

Bank and agai nst American on Anerican's claimof indemity. Wile

American al so appealed fromthis sumary judgnment, given our decision as

to Issues | and |1, this appeal is nobot and is properly dismssed with prejudice.
Concl usi on

156 In summary, we hold that American retained its perfected security
interest in the collateral and that its rights are superior to those of Madi son
Accordingly, we reverse the District Court's contrary deci sion and remand for
further proceedings, including the assessnent of attorney fees pursuant to §
30-9-511, MCA, and costs agai nst Madi son, and for entry of a judgnent
consistent with this opinion. The appeal against Valley Bank is dism ssed
wi th prejudice.

/'Sl JAMES C. NELSON

W Concur:

IS J. A TURNAGE

/'Sl JI'M REGNI ER

/'Sl KARLA M GRAY

/'Sl WLLIAM E. HUNT, SR
/'Sl W WLLI AM LEAPHART
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