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No. 97-501

IN THE SUPREME COURT OF THE STATE OF MONTANA

1998 MI 92N

IN RE THE CUSTODY OF
ERI CA LEI GH W LSON,

M nor child.

APPEAL FROM District Court of the Nineteenth Judicial District,
In and for the County of Lincoln,
The Honorable M chael C. Prezeau, Judge presiding.
COUNSEL OF RECORD:
For Appel | ant:

David C. Hunphrey; Hunphrey Law O fice, Polson, Mntana

For Respondent:
Scott B. Spencer, Attorney at Law, Libby, Mntana

Submtted on Briefs: March 5, 1998
Deci ded: April 30, 1998
Fi | ed:

Clerk
Justice Karla M Gray delivered the Opinion of the Court.

11 Pursuant to Section |, Paragraph 3(c), Mntana Suprene Court 1996
I nternal Operating Rules, the foll ow ng decision shall not be cited as precedent
but shall be filed as a public docunment with the Cerk of the Suprene Court
and shall be reported by case title, Suprenme Court cause nunber, and result to
the State Reporter Publishing Conpany and to West Group in the quarterly
tabl e of noncitable cases issued by this Court.
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12 Marion Mchelle Wightson (Shelly) appeals fromthe findings of fact,
concl usions of |aw and order of the Nineteenth Judicial District Court, Lincoln
County, awarding Eric Wlson (Eric) residential custody of Erica WIson
(Erica), Shelly and Eric's mnor daughter. W affirm

Factual and Procedural Background

13 Eric and Shelly never married, but lived together in Libby and

M ssoul a, Montana, from 1991 until Novenber of 1994. During the tinme they
lived together, Shelly's two daughters froma prior marriage lived with them
and the couple shared parental responsibilities.

14 In 1991, Eric, Shelly and Shelly's daughters lived in Libby, and Eric
attended col |l ege and worked part tinme "here and there.” Erica was born in
May of 1992, and the followi ng year Eric, Shelly and the three children noved
to Mssoula so Eric could attend the University of Montana. Wile in

M ssoul a, Shelly stayed at home with the children and the couple's incone
consi sted of Social Security benefits Shelly received for herself and her two
ol dest daughters, supplenented by incone Shelly earned by babysitting other
children. In 1994, the couple separated and Eric noved back to Li bby where
he worked at a | ocal |unber conpany. Erica remained with Shelly and her

two half-sisters in Mssoul a.

15 Eric and Shelly agreed between thenselves to an acceptable visitation
schedul e under which Eric had visitation with his daughter approxi mately
every other weekend; in April or May of 1995, visitation increased to
alternating week-long visits. Eric voluntarily began paying Shelly child
support once he was enployed, initially in the amount of $150 per nonth and
| ater increasing to $200 per nonth.

16 Sonetinme in August of 1996, however, Shelly discontinued the

alternating week-long visitation and limted Eric's visitation with his daughter

to every other weekend. Approximtely one nonth |ater, after Shelly denied

Eric's request to reinstate the alternating week-long visitations, Eric told Shelly
that he would "have to take [her] to court,” whereupon Shelly told Eric that he
woul d not see Erica until the case was resol ved.

17 During the follow ng nonths, Shelly noved two tines, first to Trout
Creek, then to Thonpson Falls, Mintana. Eric was not provided with his
daughter's new tel ephone nunber, and the letters Eric sent Erica were
returned. Wen Eric finally obtained--and called-- Shelly's tel ephone nunber,
Shelly did not allow himto talk to Erica and changed her nunber shortly

t hereafter.

18 Eric petitioned for child custody in Cctober of 1996, requesting that he
and Shelly have joint custody of Erica and that he be designated the residential
custodi an. Followi ng a tenporary order which gave Eric and Shelly shared
custody on an alternating week-long basis, the District Court held a hearing
and, thereafter, entered its findings, conclusions and order awarding Eric
residential custody of Erica and granting Shelly reasonable visitation. Shelly
appeal s.
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19 W address the follow ng restated i ssues on appeal:

110 1. Didthe District Court err in applying 8 40-4-212,
MCA, rather than § 40-4-219, MCA?

111 2. Didthe District Court abuse its discretion by
designating Eric as Erica's residential custodian?

112 3. Didthe District Court abuse its discretion by
excl udi ng evidence regarding Eric's former roomate's
al | eged possession of narcotics charge?

Di scussi on

113 1. Didthe District Court err in applying 8§ 40-4-212,
MCA, rather than § 40-4-219?

114 The District Court applied the best interest standard contained in § 40-4-212,
MCA, in

determ ning custody, finding that "Erica's best interests would

be served by designating Eric as the residential custodian, with reasonable
rights of visitation to Shelly.” Shelly argues that the District Court was
required to apply 8 40-4-219, MCA, rather than § 40-4-212, MCA, because a

de facto custody arrangenent existed when Eric left Mssoula and returned to
Li bby, giving her custody of Erica. Relying on In re Custody of Andre (1988),
234 Mont. 80, 761 P.2d 809, Shelly contends that, before their de facto

cust ody arrangenent could be nodified, Eric nust establish the change in
circunstances required by 8 40-4-219, MCA (1995).

15 A district court's decision to apply one statute instead of another is a
conclusion of law. W review a district court's conclusions of law to
determ ne whether the court correctly interpreted the law. In re Marriage of
Mur phy (1994), 268 Mont. 1, 4, 885 P.2d 440, 442 (citing In re Marriage of
Durbin (1991), 251 Mont. 51, 55, 823 P.2d 243, 245). \Wether § 40-4-219,

MCA (1995), applies in this case depends on a proper interpretation of that
statute. Wien interpreting statutes, we give language its plain nmeaning. 1In re
Marriage of M kesell (1996), 276 Mont. 403, 407, 916 P.2d 740, 743 (citation
omtted). That is, "the judge is sinply to ascertain and declare what is in terns
or in substance contained therein, not to insert what has been omtted or to
omt what has been inserted." Section 1-2-101, MCA

16 Section 40-4-219, MCA (1995), provides in part:
(1) The court may in its discretion nodify a prior custody
decree if it finds, upon the basis of facts that have arisen since
the prior decree, that a change has occurred

(2) A court may nodify a de facto custody arrangenent
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in accordance with the factors set forth in 40-4-212.

(7) As used in this section, "prior custody decree" neans
a custody determ nation contained in a judicial decree or order
made in a custody proceeding. [ Enphasi s added. ]

By its ternms, § 40-4-219, MCA (1995), applies only to a nodification of a

prior judicial custody decree or order. Here, no such prior decree or order
exists. Rather, the parties had only a de facto custody arrangenment which,
pursuant to 8§ 40-4-219(2), MCA, is to be nodified in accordance with the

factors set forth in 8 40-4-212, MCA. Thus, on the face of it, Shelly's reliance
on 8§ 40-4-219, MCA, is msplaced.

17 Nor is Shelly's reliance on our 1988 Custody of Andre decision well

placed. It is true that, in Custody of Andre, we held that the conbi ned changed
circunstances rule and best interest test set forth in 8§ 40-4-219, MCA (1985),
appl i ed when a parent sought nodification of a de facto custody arrangenent.
Custody of Andre, 761 P.2d at 812. The 1989 Mntana Legi sl ature amended

8 40-4-219, MCA, however, by addi ng subsections (2) and (7) discussed

above. 1989 Mont. Laws, Ch. 303. These anendnents essentially nullified

our holding in Custody of Andre.

118 We hold that the District Court did not err in applying § 40-4-212,
MCA, rather than 8§ 40-4-219, MCA

119 2. Didthe District Court abuse its discretion by

designating Eric as Erica's residential custodian?

120 We review a district court's findings of fact relating to child custody to
determ ne whether the findings are clearly erroneous. In re Marriage of
Dreesbach (1994), 265 Mont. 216, 220-21, 875 P.2d 1018, 1021; In re

Marriage of Merriman (1991), 247 Mont. 491, 493, 807 P.2d 1351, 1353. W

will not overturn the district court's decision unless a clear abuse of discretion
is shown. Custody of DM G, 1998 Mr 1, § 10, 951 P.2d 1377, § 10, 55

St.Rep. 1, 8 10 (citing In re Marriage of Huotari (Mont.1997), 943 P.2d 1295,

1297, 54 St.Rep. 884, 885).

21 Shelly argues that the District Court erred by ignoring evidence of the

de facto custody arrangenent between the parties and ignoring evidence of--and
failing to make a finding on--the strong bond that exists between Erica and

her two half-sisters. Finally, Shelly asserts that the District Court failed to
apply the statutory presunption that custody should be granted to the parent

who provided nost of the child' s primary care. W address her argunents in
turn.

22 Wth regard to Shelly's first argunment, the thrust of her contention that
the District Court ignored evidence of the parties' de facto custody
arrangenent is far fromclear. Certainly, the facts of those arrangenents--as
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well as Shelly's unilateral change in those arrangenents--were before the

District Court. However, nothing in 8 40-4-212, MCA requires consideration

of those facts with regard to Eric's petition for custody. Indeed, our discussion
of § 40-4-219, MCA (1995), above indicates that the court may nodify such

a de facto arrangenent under the best interest standard set forth in § 40-4-212,
MCA. In other words, the de facto arrangenent is not entitled to weight, in

and of itself, in the District Court's determ nation of the best interest of the
child.

123 Wth regard to Shelly's argunent that the District Court ignored

evi dence regardi ng the bond between Erica and her two half-sisters, it is true
that the interaction and interrelationship of the child with her siblings is a
factor to be considered pursuant to 8 40-4-212(1)(c), MCA. Nothing of record

i ndicates that the court did not consider that evidence, however. Moreover,

the District Court was not required to nmake specific findings on each factor set
forth in 8§ 40-4-212, MCA Marri age of Dreesbach, 875 P.2d at 1021

(citation omtted). It need only express the "essential and determ ning" facts
upon which its conclusions rest. Marriage of Merrimn, 807 P.2d at 1353
(citation omtted).

24 Here, the District Court set forth its essential and determ ning facts
about Eric's ability to care for Erica and his diligence in exercising his
visitation rights except when denied by Shelly. It found that Eric is a |oving
and devoted father who conpleted a parenting class on his own volition and

that Erica is happy when she is with him The District Court also considered,
as we directed in In re Marriage of Wang (1995), 271 Mont. 291, 294, 896

P.2d 450, 452 (citation omtted), which parent is nore likely to allow frequent

and continuing visitation. 1In this regard, the District Court nade an express
finding relating to Shelly's limtation of Eric's visitation and interference with
t el ephoni ¢ conmuni cati on and correspondence between Eric and Erica. 1In

addition, the court was
concerned that Shelly's apparent aninosity toward Eric wll
have an adverse inpact upon Erica. There is little question from
the testinony that Eric is nore likely to respect and pronote
Erica's relationship with her nother than Shelly would be to
respect and pronote Erica's relationship with her father.

W hold that the District Court sufficiently set forth the essential and
determ ning facts on which its custody decision was based, that the findings
are supported by substantial credible evidence and that Shelly has not
establi shed any abuse of discretion by the District Court in these regards.

25 Finally, Shelly clainms the District Court erred in failing to apply the
statutory presunption that "[c]Justody should be granted to the parent who has
provi ded nost of the primary care during the child's |life" in her favor. See §
40-4-212(3)(a), MCA (1995). We disagree.

126 While the District Court did not expressly address the presunption, the
evi dence does not clearly establish that Shelly provided nost of Erica's
primary care. Mdreover, while Shelly may well have provi ded npost of that

care after she unilaterally limted Eric's visitation to every other weekend in
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August of 1996, she cannot be allowed to benefit fromthe presunption

followi ng her unilateral action which resulted in substantially decreasing Eric's
ability to provide primary care to Erica. Furthernore, even assum ng that
Shelly was entitled to the presunption, the presunption is rebuttable by its
terms and applies only if it is not contrary to the child' s best interest.

See 8 40-4-212(3), MCA

(1995). In finding that Erica's best interest would be served

by designating Eric as her residential custodian, the District Court necessarily
determ ned that retaining Shelly as the primary custodian would not be in
Erica's best interest. Consequently, we hold--as we did under simlar
circunstances in In re Marriage of Abrahanmson (1996), 278 Mnt. 336, 342-43, 924
P.2d 1334,

1338--that the District Court did, in essence, apply 8 40-4-212(3)(a),

MCA (1995), despite its failure to specifically nention the statute.

127 W hold that the District Court did not abuse its discretion by
designating Eric as Erica's residential custodian.

128 3. Didthe District Court abuse its discretion by
excl udi ng evidence regarding Eric's fornmer roommate's
al | eged possession of narcotics charge?

129 During trial, Eric's counsel called Eric's forner roonmmate, Jeff Larson
(Larson), to testify regarding Eric's time with his daughter and their interaction
during visitation. During cross-exam nation, the follow ng exchange took
pl ace:

Q [By Shelly's counsel] Okay. So, did Eric have Erica at

your place overnight on every other weekend then?

A. Yes.
Q I n Li bby?
A. Yes.

Q Was this before or after you were charged with
possessi on of narcotics?

Eric's counsel objected on relevance grounds and the District Court sustained
t he obj ecti on.

130 Shelly argues that Larson's testinony was rel evant and probative and
that it "would relate to the environment to which Erica was subjected[.]"
However, we are unable to ascertain the relevance and probity of the evidence
Shel ly's counsel sought to introduce because no offer of proof was nmade to
preserve the issue for appeal.

131 Rule 103(a)(2), MR Evid., provides as follows:

(a) . . . . Error may not be predicated upon a ruling which
admts or excludes evidence unless a substantial right of the party is
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af fected, and

(2) . . . . Incase the ruling is one excluding evidence, the

substance of the evidence was nmade known to the court by offer or was

apparent fromthe context w thin which questions were asked.

narcotics charge was not

not apparent.

The substance of the evidence concerning Larson's all eged possessi on of
made known to the District Court by offer and was
Absent an adequate offer of proof or an otherw se sufficient

record on which to prem se a determi nation on whether rel evant evidence was
excl uded, Shelly may not

accordingly, we wll

132 Af firmed.

We concur:

/S J. A TURNAGE

/S JAVES C. NELSON

/S JI M REGN ER

/S/ TERRY N. TRl EVEIl LER

predicate error on the District Court's ruling and,
not address this issue further.

/'Sl KARLA M GRAY
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